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ARMY  OF  THE  UNITED  STATES 
REGULATIONS 

DATE  EFFECTIVE 

6a.  Storage  of  baggage  in  a  Government  warehouse  is  a  matter  of  favor  and 
not  of  right.  Changes  in  Army  Regulations  are  effective  upon  promulgation, 
and  shipment  of  baggage  from  a  Government  warehouse  to  a  new  station  is 
governed  by  regulations  then  in  force,  not  by  those  in  force  at  the  commence¬ 
ment  of  the  storage.  An  officer  has  no  vested  right  to  the  continuance  in  force 
of  a  regulation  favorable  to  him.  524-21,  Mar.  26,  1932. 

WAIVER 

6b.  Paragraph  10&,  AR  30-960,  June  12,  1931,  in  re  transportation  of  effects 
of  officers  on  permanent  change  of  station,  the  only  statutory  authority  for 
which  is  the  annual  appropriation  for  transportation  of  “authorized”  baggage, 
obviously  contemplating  the  necessity  of  a  regulation  to  supplement  it,  is,  in  the 
strictest  sense,  a  regulation  pursuant  to  a  statute,  and  therefore  not  subject  to 
waiver  or  exception  in  particular  cases.  It  appears  to  be  substantially  true 
that  regulations  dealing  with  pay  and  allowances  are  not  subject  to  waiver  or 
exception.  524.21,  Mar.  26,  1932. 

10.  The  citation  to  the  opinion  in  the  1912-30  Digest  should  read  “320.22,  June  22,  1928.” 

21.  The  citation  to  the  first  opinion  in  the  1912-30  Digest  should  read  “6^—312.^,  Jan. 
18,  1917.” 

ORGANIZED  RESERVES 

COMPOSITION  AND  ORGANIZATION 

33.  The  “Organized  Reserves”,  first  authorized  by  section  1,  National  Defense 
Act,  as  amended  by  act  of  June  4,  1920;  U.  S.  C.  10;  2,  exists  independently 
of  the  Officers’  Reserve  Corps  and  the  Enlisted  Reserve  Corps  (sec.  1,  act  of 
June  15,  1933,  48  Stat.  153;  U.  S.  C.  10:  2).  The  personnel  composing  its  vari¬ 
ous  units  is  confined  solely  to  members  of  the  Officers’  Reserve  Corps  and  the 
Enlisted  Reserve  Corps  and  does  not  include  “Reserve  nurses”  established  by 
section  1,  chapter  V,  act  of  July  9,  1918  (40  Stat.  879)  ;  U.  S.  C.  10:  161,  and 
made  part  of  the  Regular  Army  by  section  10,  National  Defense  Act  of  1920 ; 
U.  S.  C.  10 :  81.  211,  Oct.  3 ,  1933. 

35.  The  citation  to  this  section  should  read  “ 6-302.1 ,  June  h,  1917.” 
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ACTIVE  DUTY  , 

RESERVE  OFFICERS 
DATE  OF  TERMINATION 

47.  When  an  order  relieving  a  Reserve  officer  from  active  duty  was  not  exe¬ 
cuted  by  his  commanding  officer  because  the  Reserve  officer  was  ill  in  a  general 
hospital,  in  line  of  duty,  a  later  War  Department  order  amending  the  first  order 
so  as  to  continue  the  officer  on  active  duty  until  relief  from  observation  and 
treatment  at  the  hospital,  was  held  not  to  be  retroactive  but  confirmatory  of 
the  commanding  officer’s  action,  and  the  Reserve  officer  remained  on  an  active- 
duty  status  until  actually  relieved  therefrom  in  accordance  with  the  confirmatory 
order.  210.455,  Nov.  8,  1932. 

Orders  which  are  individual  in  their  operation  and  require  action  on  the  part 
of  the  person  affected  do  not  take  effect  until  the  person  affected  thereby 
receives  actual  or  constructive  notice  of  the  contents  thereof.  Where,  there¬ 
fore,  a  special  order  relieving  a  Reserve  officer  from  active  duty  in  time  to 
enable  him  to  reach  home  on  August  26,  1933,  was  not  received  at  his  post 
until  August  29,  1933,  whereupon  he  proceeded  to  his  home,  arriving  there  on 
August  30,  1933,  he  was  on  active  duty  until  August  30,  1933.  A  corrective  order 
reciting  the  facts  should  be  issued.  326.03,  Mar.  17,  1934. 

*The  active  duty  of  Reserve  officers  authorized  by  section  1,  act  of  August 
30,  1935  (  49  Stat.  1028)  ;  U.  S.  C.  10:  369a,  may  legally  be  terminated  at  any 
time  by  the  President,  or  by  the  Secretary  of  War  acting  for  the  President. 
826.21,  July  15,  1936. 

DURATION  OF  TERM 

48.  *In  view  of  the  restriction  in  the  Army  appropriation  act  of  May  15,  1936 
(49  Stat.  1301),  against  the  use  of  appropriations  for  the  pay  of  Reserve 
officers  on  active  duty  for  periods  longer  than  fifteen  days,  excepting,  inter  alia, 
those  detailed  “for  duty  with  tactical  units  of  the  Air  Corps”,  Air  Corps 
Reserve  officers  called  to  active  duty  under  section  1,  act  of  June  16,  1936 
(49  Stat.  1524)  ;  U.  S.  C.  10:  292b-2,  must,  in  order  to  be  eligible  to  receive  pay 
for  periods  in  excess  of  fifteen  days,  be  detailed  for  duty  with  tactical  units 
of  the  Air  Corps,  although  there  is  nothing  in  section  37a,  National  Defense 
Act;  U.  S.  C.  10:  369,  or  the  act  of  June  16,  1936,  supra,  which  limits  the 
duties  to  which  Reserve  officers  on  active  duty  may  be  assigned.  326.21,  Oct. 
27,  1936. 

RETIRED  ENLISTED  MEN 

48a.  There  is  no  authority  for  the  employment  of  retired  enlisted  men  on 
active  military  duty  except  as  provided  in  sections  40b  and  55c,  National  De¬ 
fense  Act ;  U.  S.  C.  10 :  386,  1181,  for  duty  with  Reserve  Officers’  Training 
Corps  and  certain  educational  institutions.  220.851,  FeO.  26,  1934. 

.  AERONAUTICAL  RATINGS 

REGULAR  ARMY 

f* 

52.  An  officer  of  the  Medical  Corps  who  was  awarded  the  rating  of  “airplane 
pilot”  in  1920  and  has  since  flown  1,569  hours  as  a  pilot,  is  a  “flying  officer”, 
as  defined  in  section  13a,  National  Defense  Act,  as  amended,  U.  S.  C.  10: 
291c,  although  not  eligible  to  command  flying  units  under  paragraph  3,  AR  95-50. 
He  is  not  subject  to  the  provision  in  the  War  Department  appropriation 
act  of  April  9,  1935  (  49  Stat.  124),  limiting  the  flying  pay  of  nonflying  officers. 
241.19,  July  16,  1935. 
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RESERVE  OFFICERS 

53.  In  January  1926  an  officer  serving  as  a  second  lieutenant  in  the  National 
Guard  and  holding  the  same  grade  in  the  Air  Corps  Reserve  was  rated  junior 
airplane  pilot.  In  August  1930  the  officer  was  promoted  to  first  lieutenant  in 
the  National  Guard,  which  terminated  his  commission  as  second  lieutenant  in 
the  O.  R.  0.,  but  in  September  1930  the  officer  was  commissioned  a  first  lieu¬ 
tenant  in  the  O.  R.  C.  On  question  whether  the  interval  between  the  two 
Reserve  commissions  terminated  his  rating  as  airplane  pilot,  as  an  obsolete 
rating  under  paragraph  12,  Circular  501-10,  OCAC,  February  19,  1930,  Held, 
That  as  the  rating  was  given  to  the  officer  in  his  capacity  both  as  Reserve 
officer  and  National  Guard  officer,  and  as  his  service  as  National  Guard  officer 
was  continuous,  the  lapse  in  his  status  as  a  Reserve  officer,  which  was  only  inci¬ 
dent  to  his  promotion,  did  not  affect  his  rating  as  junior  airplane  pilot.  Such 
rating  having  been  acquired  prior  to  July  2,  1926,  was,  under  par.  2,  AR  95-60, 
not  obsolete.  211,  Jan.  14,  1931. 

APPOINTMENT 

COMMISSIONED  OFFICERS 

ACCEPTANCE 

55.  An  eligible  person  received  a  commission  as  chaplain  (first  lieutenant)  in 
the  United  States  Army  and  promptly  acknowledged  receipt  of  same  on  the 
receipt  form  card  (Form  638-AGO)  with  his  name  stamped  in  the  proper  blank, 
followed  by  the  words  “Many  thanks.”  A  few  weeks  later  he  wrote  to  The 
Adjutant  General  requesting  information  regarding  his  commission,  assignment, 
etc.  In  reply  he  was  informed  that  the  commission  was  issued  in  error,  and  he 
was  subsequently  discharged  from  the  service  by  special  orders.  On  question, 
whether  he  was  vested  with  the  office  of  chaplain  (first  lieutenant),  in  view  of 
the  fact  that  he  neither  took  the  oath  of  office  nor  was  ordered  to  perform  or 
did  perform  any  duty,  Held,  That  the  commission  having  been  issued  in  proper 
form,  he  became  entitled,  upon  its  receipt,  to  accept  or  reject  it,  and  it  is  imma¬ 
terial  that  the  commission  may  have  been  sent  to  him  in  error.  Held  further, 
That  the  prompt  acknowledgment  of  the  commission,  with  his  expression  of 
thanks,  followed  by  his  request  to  The  Adjutant  General  for  information  relative 
to  the  same,  constituted  such  an  acceptance  of  the  commission  that  the  office  did 
vest,  and  his  subsequent  discharge  was  a  confirmation  of  his  acceptance  and 
vesting  of  the  office.  210.14,  Sept.  8,  1931. 

NONCOMMISSIONED  OFFICERS 

79.  The  War  Department  appropriation  act  for  the  fiscal  year  1933,  approved 
July  14,  1932,  provided  (47  Stat.  668)  for  a  reduction  in  Army  bands,  but 
required  administrative  designation  of  the  particular  bands  to  be  rendered 
inactive.  On  July  19,  1932,  a  soldier  attached  to  an  Army  band  was  appointed 
corporal ;  on  July  23,  1932,  the  War  Department  by  radio  ordered  inactive,  as 
of  July  14,  1932,  two  Army  bands,  to  be  selected  by  the  department  commander, 
pursuant  to  the  said  act.  The  radiogram  further  provided :  “*  *  *  All 

promotions  and  new  appointments  in  both  grades  and  specialist  ratings  in  all 
bands  of  the  Regular  Army  are  hereby  suspended  until  further  notice.”  The 
band  in  which  the  corporal  was  appointed  was  later  selected  and  rendered 
inactive.  As  to  whether-  the  soldier  is  entitled  to  retain  his  advanced  rating, 
Held,  That  since  there  appears  no  irregularity  in  his  appointment  as  corporal 
and  the  appointment  was  complete  before  his  band  was  selected  to  be  made 
inactive,  he  is  entitled  to  the  advanced  rating.  Retroactive  effect  should  not  be 
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given  to  the  statute.  (Black’s  Constitutional  Law,  3d  ed.,  sec.  296.)  Held 
further ,  That  if  the  soldier  was  appointed  a  corporal  in  conformity  with 
AR  615-5,  he  did  not  lose  the  grade  of  corporal  by  virtue  of  the  War  Depart¬ 
ment  order  of  July  23,  1932,  and  the  administrative  action  taken  thereunder, 
because  reductions  in  grade  must  be  made  in  accordance  with  regulations,  and 
it  does  not  appear  that  he  was  so  reduced.  220.26,  Oct.  27,  1932. 

RESERVE  OFFICERS 

FROM  GRADUATES  OF  RESERVE  OFFICERS’  TRAINING  CORPS 

86a.  Under  paragraph  83#,  AR  145-10,  Reserve  Officers’  Training  Camp  grad 
uates  are  not  eligible  for  appointment  in  the  Officers’  Reserve  Corps  until  they 
have  in  fact  obtained  their  professional  degrees.  Therefore,  an  appointment 
in  the  Officers’  Reserve  Corps,  ready  for  delivery,  but  never  actually  delivered 
to  a  Reserve  Officers’  Training  Camp  graduate,  who  executed  a  postdated  oath  of 
office  prior  to  and  in  anticipation  of  graduation  from  his  professional  course, 
but  who  failed  to  graduate,  is  of  no  effect.  326.6,  Nov.  1,  1931. 

WARRANT  OFFICERS 
FROM  QUARTERMASTER  CLERKS 

93.  A  commission  granted  during  the  World  War  to  a  Quartermaster  Corps 
clerk  with  more  than  14  years’  service  but  without  12  years  of  the  kind  of  service 
that  would  entitle  him  to  appointment  as  a  field  clerk,  Quartermaster  Corps, 
under  authority  of  the  act  of  August  29,  1916  (39  Stat.  625),  is  such  an  in¬ 
terruption  of  the  12  years’  requisite  service,  supra,  as  is  contemplated  under  the 
act  of  May  23,  1928  (45  Stat.  718)  ;  U.  S.  C.  10 :  596,  to  make  him  eligible  for 
appointment  as  a  warrant  officer.  211,  Jan.  22,  1932. 

BOARDS  OF  OFFICERS 

RETIRING 

104.  Though  the  question  of  the  sufficiency  of  medical  testimony  to  support 
the  findings  of  a  retiring  board  is  one  primarily  for  the  Surgeon  General,  that 
officer’s  opinion  is  merely  cumulative,  and  the  final  decision  and  approval  or 
disapproval  of  the  proceedings  rest  with  the  Secretary  of  War.  210.85,  Oct.  21, 
1932. 


CIVIL  OFFICE  OR  EMPLOYMENT 

COMMISSIONED  OFFICERS 

PROSECUTION  OF  CLAIMS  AGAINST  THE  GOVERNMENT 

111.  It  would  be  a  technical  violation  of  section  109,  Criminal  Code,  U.  S.  C. 
18 : 198,  for  an  officer  of  the  Finance  Department  to  assist  in  the  preparation  of 
papers  necessary  for  filing  with  the  General  Accounting  Office  the  claim  of  an 
officer  for  reimbursement  of  excess  cost  of  transportation  to  his  home  on  retire¬ 
ment  previously  collected  from  him.  512,  June  21,  1933. 

WITH  PUBLICATIONS  ISSUED  BY  OR  FOR  THE  ARMY 
117a.  The  restriction  in  title  I  of  the  War  Department  Appropriation  Act  of 
February  23,  1931  (46  Stat.  1281),  against  the  pay  of  officers  or  enlisted  men 
engaged  with  any  publication  carrying  paid  advertising  of  firms  doing  business 
with  the  Government  is  aimed  against  the  connection  of  any  officer  or  enlisted 
man  on  the  active  list  with  the  procurement  of  advertisements  from  persons 
or  concerns  doing  business  with  the  Government  and  inserted  in  any  publi¬ 
cation  of  the  character  described  with  which  he  is  engaged  in  any  manner.  A 
program  of  an  event  at  an  Army  post,  sponsored  by  the  post,  is  a  “publication”, 
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and  if  it  carries  paid  advertising  of  any  firm  doing  business  with  the  Govern¬ 
ment  the  prohibition  of  the  statute  would  apply  against  any  officer  or  enlisted 
man  on  the  active  list  who  was  engaged  in  any  manner  in  connection  with  its 
issue.  Contracts  made  prior  to  the  enactment  of  this  statute  for  advertising 
prohibited  by  it  would  not  be  enforceable.  210.1/1,  Mar.  1/ ,  1931. 

On  question  whether  an  advertisement  for  cigarettes  paying  $6  per  month 
may  be  carried  on  a  monthly  motion-picture  program  without  violating  the 
restriction  in  the  War  Department  Appropriation  Act  for  1932,  Held,  That  as 
the  programs  in  question  are  sponsored  by  the  Army  motion-picture  service,  it 
is  within  the  prohibition,  provided  the  advertising  is  procured  from  a  firm  doing 
business  with  the  Government.  1/00.151,  Mar.  11,  1931. 

In  the  War  Department  Appropriation  Act  of  February  23,  1931  (46  Stat. 
1281),  it  is  provided  that  no  appropriation  for  the  pay  of  the  Army  shall  be 
available  for  the  pay  of  any  officer  or  enlisted  man  on  the  active  list  who  L- 
engaged  in  any  manner  with  any  publication  as  therein  described  which  carrier 
paid  advertising  of  firms  doing  business  with  the  Government.  Held,  (1)  The 
provision  is  permanent  legislation;  (2)  it  does  not  apply  to  retired  officers  or 
to  retired  enlisted  men;  (3)  phrase  “doing  business  with  the  Government” 
means  transactions  involving  expenditures  of  Government  funds  appropriated 
by  Congress,  and  includes  sales  to  company  messes;  (4)  “engaged  in  any 
manner  with  any  publication”  includes  officers  who  are  directors  or  officers 
of  associations  or  organizations  issuing  publications,  if  they  in  any  way  super¬ 
vise  or  direct  such  publications.  210.1/1,  Feb.  26,  1931. 

Written  articles  by  officers  of  the  Medical  Corps  on  professional  subjects, 
when  approved  by  the  Surgeon  General  for  publication,  pursuant  to  paragraph 
2&,  AR  40-1005,  may  be  published  in  “The  Military  Surgeon”,  without  subjecting 
the  writer  to  the  penalty  of  deprivation  of  pay  under  the  provision  contained 
in  the  War  Department  Appropriation  Act  of  February  23,  1931,  relating  to 
officers  on  the  active  list  being  engaged  in  any  manner  with  certain  classes  of 
publications  carrying  paid  advertising  of  firms  doing  business  with  the 
Government.  210.1/1,  May  13,  1931. 

On  question  whether  the  prohibition  in  the  War  Department  Appropriation 
Act  of  February  23,  1931,  against  activities  with  any  publication  carrying  paid 
advertisements  of  firms  doing  business  with  the  Government  would  apply  to 
officers  fulfilling  the  functions  and  duties  of  directors  of  the  Society  of 
American  Military  Engineers,  which  organization  publishes  “The  Military  Engi¬ 
neer”,  Held,  That  the  publication  appears  to  come  within  the  description  in 
the  act  and  whether  an  officer  or  enlisted  man  is  engaged  in  any  manner  with 
the  issuing  of  such  publication  is  a  question  of  fact.  210.1/1,  Mar.  18,  1931. 

The  provision  in  the  Army  Appropriation  Act  of  February  23,  1931,  restricting 
the  employment  of  Army  personnel  on  the  active  list  with  military  publications, 
is  not  applicable  to  a  publication  which  is  not  issued  by  or  for  any  branch  or 
organization  of  the  Army,  or  military  association  in  which  officers  or  enlisted 
men  have  membership,  but  owned  and  published  by  a  civilian  to  whom  all 
profits  accrue.  210.1/1,  Apr.  17,  1931. 

Cadets  at  the  Military  Academy,  being  neither  officers  nor  enlisted  men,  are 
not  within  the  inhibition  of  provision  in  War  Department  Appropriation  Act 
of  February  23,  1931,  against  connection  with  publications  containing  paid 
advertisements,  and  may  issue  their  own  publications  without  being  subject  to 
its  penalty.  However,  since  the  Military  Academy  is  a  branch  of  the  Army, 
officers  and  enlisted  men  of  the  Army  may  not  be  engaged  in  any  manner  with 
such  publications.  210.1/1,  May  21,  1931. 
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A  publication  issued  by  and  for  Reserve  Officers’  Training  Corps  students, 
not  being  issued  either  by  or  for  any  branch  or  organization  of  the  Army  or 
military  association  in  which  officers  or  enlisted  men  have  membership,  is  not 
within  the  prohibition  of  the  act  of  February  23,  1931,  even  though  it  carries 
paid  advertisements  of  firms  doing  business  with  the  Government;  and  there 
is  no  legal  objection  to  any  officer  or  enlisted  man  of  the  Army  on  Reserve 
Officers’  Training  Corps  duty  rendering  incidental  service  in  connection  with 
such  a  publication.  21041,  May  29,  1931. 

On  the  question  whether  the  provision  in  the  act  of  February  23,  1931,  against 
officers  and  enlisted  men  being  engaged  with  publications  carrying  paid  adver¬ 
tising,  is  applicable  to  the  display  of  advertising  slides  on  screens  at  a  post 
theater,  as  a  source  of  income  for  the  theater,  Held,  That  to  show  such  adver¬ 
tising  slides  would  be  to  publish  advertisements,  and  this  would  be  within  the 
spirit  and  purpose  of  the  restrictive  provisions  of  the  statute,  if  not  within  the 
letter  thereof,  provided  the  advertising  thus  shown  is  paid  for  by  firms  doing 
business  with  the  Government.  21041,  Aug.  26,  1931. 

The  act  of  February  23,  1931  (46  Stat.  12S1),  is  not  applicable: 

(a)  When  an  advertisement  is  sold  to  a  firm  not  doing  business  with  the 
Government. 

(&)  When  an  advertisement  is  unintentionally  sold  to  a  firm  doing  business 
with  the  Government,  and  the  cost  of  the  advertisement  is  refunded 
in  full  before  publication. 

(c)  When  an  advertisement  is  sold  to  a  firm  which  has  at  some  time  during 
its  existence  had  business  dealings  with  the  Government  but  has  not 
had  such  dealings  for  a  considerable  period  of  time. 

The  act  is  applicable  in  the  following  cases : 

(1)  When  an  advertisement  is  unintentionally  sold  to  a  firm  doing  business 

with  the  Government,  and  the  cost  of  the  advertisement  is  refunded 
in  full,  but  after  publication. 

(2)  When  an  advertisement  is  sold  to  a  firm  which  habitually  does  such 

business  though  not  at  the  moment  under  contract. 

21041,  Nov.  20,  1931. 

Paid  advertising  in  a  program  of  a  department  athletic  meet,  by  persons  or 
firms  doing  business  with  the  Government,  is  within  the  inhibition  of  the  War 
Department  Appropriation  Act  of  February  23,  1931  (46  Stat.  1281).  Insertion 
of  business  cards  in  such  a  program  with  such  statements  as  “Buy  from  our 
advertisers  and  mention  this  program”,  and  listing  the  firms  as  advertisers, 
are  within  the  inhibition  of  the  statute.  Refund  of  collections  from  advertisers 
after  publication  of  the  program  does  not  avoid  the  penalties  of  the  statute,  but 
the  publication  of  free  advertisements  of  firms  doing  business  with  the  Govern¬ 
ment,  or  of  paid  advertisements  of  firms  not  doing  business  with  the  Govern¬ 
ment  is  not  inhibited. 

The  statute  likewise  applies  to  paid  advertisements  of  firms  doing  business 
writh  the  Government,  whether  or  not  they  advertise  the  particular  goods  or 
services  sold  to  the  Government,  and  includes  firms  selling  supplies  or  services 
to  the  Government  wThich  are  paid  for  with  public  funds,  either  under  formal 
contract,  informal  proposal  or  contract,  or  in  the  open  market.  21041,  Oct.  29, 
1932. 

By  A.  G.  O.  circular  letter  of  December  12,  1932,  War  Department  approval  of  Op. 
J.  A.  G.  210.41,  April  9,  1931  (the  fourth  opinion  in  section  117a,  1931  Supplement),  was 
revoked.  Printing  of  acknowledgment  of  contributions  from  firms  doing  business  with 
the  Government  is  no  longer  permissible. 
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WITH  STATES  OR  MUNICIPALITIES 

118.  An  officer  on  Reserve  Officers’  Training  Corps  duty  was  offered  employ¬ 
ment  by  a  State  park  commission  during  periods  of  leave  of  absence  to  render 
service  in  connection  with  a  study  of  beach  erosion.  Held ,  That  if  such  em¬ 
ployment  does  not  mean  the  acceptance  of  an  “office”  within  the  meaning  of 
R.  S.  1222 ;  U.  S.  C.  10 :  576,  there  would  be  no  illegality  under  Federal  law  in 
the  officer’s  accepting  the  employment  and  receiving  compensation  therefor, 
provided  such  employment  is  undertaken  while  the  officer  is  on  regular  leave 
of  absence  not  granted  for  the  specific  purpose.  210.41,  Jan.  22,  1931. 

An  officer  on  the  active  list  may  not  accept  an  elective  office  as  a  member  of 
a  public  school  board,  notwithstanding  it  is  nonremunerative,  since  such  elec¬ 
tion  would  constitute  an  election  to  a  civil  office  created  by  State  law,  and  its 
acceptance  would  be  a  violation  of  R.  S.  1222.  21043,  Sept.  9,  1931. 

CONTRACT  SURGEONS 

118a.  A  part-time  contract  surgeon.  United  States  Army,  receiving  a  salary 
of  $1,200  per  annum,  may,  under  section  6,  act  of  May  10,  1916  (39  Stat.  120)  ; 
U.  S.  C.  5 :  58,  accept  service  with  the  U.  S.  Public  Health  Service,  provided  his 
salary  therefor  does  not  exceed  $800  per  annum.  211,  Feb.  15,  1933. 

RESERVE  OFFICERS 
WITH  FEDERAL  GOVERNMENT 

127.  The  dual  salary  statute  of  May  10,  1916  (39  Stat.  120),  as  amended, 
U.  S.  C.  5 :  58,  is  not  violated  when  a  civilian  employee  of  the  Government  is 
granted  leave  of  absence  without  pay  for  a  period  during  which  he  is  drawing 
pay  as  a  Reserve  officer  on  active  duty  with  the  Civilian  Conservation  Corps. 
241.2,  Oct.  16,  1933. 

WITH  PUBLICATIONS  ISSUED  BY  OR  FOR  THE  ARMY 

127a.  The  restrictive  provision  of  the  War  Department  appropriation  act  for 
the  fiscal  year  1932  (46  Stat.  1281),  that  no  appropriation  for  the  pay  of  the 
Army  shall  be  available  for  pay  of  any  officer  or  enlisted  man  on  the  active  list 
of  the  Army  who  is  engaged  in  any  manner  with  any  publication  carrying  paid 
advertisement  of  firms  doing  business  with  the  Government,  does  not  refer  to 
Reserve  officers  at  any  time.  Its  application  is  not  a  matter  of  policy,  but  of 
law  alone;  and  the  penalties  of  the  statute  may  not  be  visited  upon  a  class 
which  is  plainly  not  included  within  its  scope.  210.41,  Mar.  31,  1932. 

RETIRED  COMMISSIONED  OFFICERS 
WITH  CORPORATIONS 

132.  If  neither  a  retired  officer  nor  his  prospective  employer  make  any  sales 
to  the  Government  or  negotiate  for  such  sales,  the  officer  may  accept  civil  em¬ 
ployment  without  violating  the  provisions  of  the  Army  appropriation  act  for  the 
fiscal  year  1932  (46  Stat.  1281).  210.851,  June  8,  1932. 

A  retired  officer  employed  by  a  concern  making  regular  or  frequent  sales  of 
magazines  or  books  to  organizations  of  the  Army,  payment  for  which  is  made 
from  public  funds,  would  forfeit  his  pay,  as  books  are  classed  as  merchandise 
within  the  meaning  of  the  “Harbord  amendment.”  210. 41,  Dec.  2,  1932. 

WITH  FEDERAL  GOVERNMENT 

Benefits  Under  Social  Security  Act 

138a.  *  Since  benefits  which  a  retired  officer  might  become  entitled  to  under 
the  Social  Security  Act  of  August  14,  1935  (49  Stat.  620)  ;  U.  S.  C.  42:  301 
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et  seq.,  by  virtue  of  liis  employment  with  a  private  concern,  do  not  rest  on 
employment  by  the  United  States  Government  or  any  of  its  instrumentalities, 
application  for  such  benefits  would  not  jeopardize  his  retired  pay  under  section 
2,  act  of  July  31,  1894  (28  Stat.  205),  as  amended  by  the  act  of  May  31,  1924 
(43  Stat.  245)  ;  U.  S.  C.  5:  62,  or  section  212,  Economy  Act  of  June  30,  1932 
(47  Stat.  406)  ;  U.  S.  C.  5 :  59a.  210.851 ,  Dec.  10,  1936. 

Officers  Retired  for  Disability 

139.  In  order  that  an  officer  retired  for  disability  incurred  “in  line  of  duty” 
may  be  regarded  as  within  the  exception  provided  by  section  212  (b),  act  of 
June  30,  1932  (47  Stat.  406)  ;  U.  S.  C.  5:  59a,  as  an  officer  “retired  for  disability 
incurred  in  combat  with  the  enemy”,  it  must  affirmatively  appear  that  the  dis¬ 
ability  resulted  from  actual  contact  with  the  enemy,  and  the  mere  fact  that  the 
United  States  was  at  war  when  an  officer  incurred  the  disability  for  which  he 
was  retired,  does  not  bring  him  within  the  exception.  210.851,  Aug.  18,  1932. 

RETIRED  ENLISTED  MEN 

142.  Since  the  act  of  May  7,  1932  (47  Stat.  150)  ;  U.  S.  C.  10:  1028c,  does  not 
confer  a  new  office  upon  an  enlisted  man  advanced  on  the  retired  list  to  a  com¬ 
missioned  rank,  he  retains  the  status  of  a  retired  enlisted  man  within  the  mean¬ 
ing  of  the  act  of  July  31,  1894  (28  Stat.  205),  as  amended  by  the  act  of  May  31, 
1924  (43  Stat.  245)  ;  U.  S.  C.  5 :  62,  by  virtue  of  which  a  retired  enlisted  man 
does  not  hold  an  office  during  retirement.  He  would  not,  therefore,  be  restricted 
by  these  acts  from  holding  an  office,  irrespective  of  the  amount  of  salary 
attached  thereto.  220.851,  June  18,  1932. 

RETIRED  WARRANT  OFEICERS 

143.  A  retired  warrant  officer  with  18  years’  service  as  an  enlisted  man  and 
warrant  officer,  and  2  years  as  a  commissioned  officer  during  the  World  War, 
received  retired  pay  on  the  basis  of  20  years’  service.  Without  the  commis¬ 
sioned  service  he  would  be  entitled  to  retired  pay  on  the  basis  of  16  years.  On 
the  question  of  the  applicability  of  section  212  (a),  act  of  June  30,  1932  (47 
Stat.  406)  ;  U.  S.  C.  5:  59a,  should  he  continue  to  hold  a  position  as  storekeeper 
in  the  Customs  Service,  Held,  That  as  his  commissioned  service  does  not  influ¬ 
ence  his  base  retired  pay  but  merely  entitles  him  to  one  5  percent  increment  in 
longevity,  he  should  not  be  considered  as  receiving  retired  pay  “for  or  on  account 
of  services  as  a  commissioned  officer.”  Held  further,  That  as  a  storekeeper  in 
the  Customs  Service  whose  pay  is  reimbursed  to  the  Government  under  section 
555,  Tariff  Act  of  1930  (46  Stat.  743)  ;  U.  S.  C.  19: 1555,  is  not  an  employee  of 
the  United  States,  as  defined  in  section  104,  act  of  June  30,  1932,  supra  (12 
Comp.  Gen.  69),  the  position  is  not  subject  to  the  provisions  of  section  212  (a) 
of  this  act,  which  applies  only  where  both  the  retired  pay  and  compensation  for 
the  civilian  position  are  paid  by  the  Government.  21fl.l8,  Aug.  6,  1932. 

CLASSIFICATION 

COMMISSIONED  OFFICERS 
RIGHT  TO  COURT  OF  INQUIRY 

155a.  An  officer  provisionally  placed  in  class  B  who  was  given  an  opportunity 
to  appear  before  a  court  of  inquiry  and  refused  it,  electing  to  submit  a  brief  in 
lieu  thereof,  hqs  no  right,  as  a  matter  of  law,  subsequently  to  demand  such  a 
hearing.  It  is,  however,  within  the  discretion  of  the  Secretary  of  War  to  grant 
the  request  if  it  appears  that  refusal  would  result  in  injustice.  250.52,  Nov.  15, 
1982. 
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COMMAND  OF  TROOPS 

161a.  *As  the  assignment  of  an  officer  of  the  Regular  Army  to  duty  with  the 
National  Guard  as  senior  instructor  in  a  State  or  in  a  tactical  unit,  does  not 
involve  exercising  any  command  function,  such  service  may  not  be  credited  as 
“command”  duty  within  the  meaning  of  section  4c,  National  Defense  Act ; 
U.  S.  C.  10:27,  and  paragraph  lg  (2),  AR  605-145.  210.72,  Jan.  27,  1936. 

DEALING  WITH  THE  GOVERNMENT 

RESERVE  OFFICERS 

165a.  Although  a  Reserve  officer  is  an  officer  and  a  stockholder  in  a  company 
which  manufactures  shoes  for  the  Government,  there  is  no  prohibition,  either  in 
the  statutes  or  regulations,  against  his  being  called  to  active  duty  as  a  Reserve 
officer  and  assigned  to  the  duty  of  procuring  shoes,  and  other  supplies,  for  the 
Government,  either  in  time  of  peace  or  war,  provided  he  has  no  connection, 
officially  or  otherwise,  with  the  procurement  of  shoes  from  the  concern  in  which 
he  is  financially  interested.  (See  165,  ante.)  210. If,  April  1,  1931. 

RETIRED  OFFICERS 

166.  Section  112,  Federal  Penal  Code  (35  Stat.  1108)  ;  U.  S.  C.  18:  202,  makes 
it  unlawful  for  any  Federal  officer  directly  or  indirectly  to  receive  or  agree  to 
receive  any  compensation  whatever  for  any  services  rendered  or  to  be  rendered 
“in  relation  to  any  contract  or  other  thing  in  which  the  U.  S.  Government  is 
concerned”,  and  retired  officers,  being  officers  of  the  United  States,  are  within 
the  purview  of  the  act.  (20  Ops.  Atty.  Gen.  397.)  210.851,  June  8,  1932. 

DEFENSE  IN  CIVIL  COURTS 

REMOVAL  TO  UNITED  STATES  COURT 

170.  As  an  enrollee  of  the  Civilian  Conservation  Corps  is  not  an  “officer,  sol¬ 
dier,  or  other  person  in  the  military  service  of  the  United  States”,  within  the 
purview  of  A.  W.  117,  there  is  no  authority  for  the  removal  to  a  United  States 
court  of  a  suit  against  him  for  damages  alleged  to  have  been  caused  by  him 
while  engaged  in  his  official  duties.  013.2,  Dec.  9,  1935. 

DEPOSITIONS 

171.  Provided  no  expense  is  involved  to  the  United  States,  there  is  no  objec¬ 
tion  to  an  officer  properly  subpenaed  testifying  by  deposition  as  to  facts  within 
his  personal  knowledge  concerning  the  health  and  physical  condition  of  a 
claimant  against  the  United  States  for  war-risk  insurance.  The  War  Depart¬ 
ment  has  no  jurisdiction  over  the  question  as  to  whether  the  wife  of  an  officer 
shall  give  testimony  respecting  the  physical  condition  of  such  claimant.  013.361, 
Jan.  19,  1931f. 

DESERTERS 

BY  ADMINISTRATIVE  DETERMINATION 
REMOVAL  OF  CHARGE 

By  Honorable  Discharge  After  Restoration  to  Duty 

178.  An  enlisted  man  was  tried  by  general  court  martial  for  desertion,  found 
guilty,  and  sentenced  to  dishonorable  discharge.  The  President  vacated  the 
findings  and  sentence  on  the  ground  that  the  court  was  without  jurisdiction 
because  no  law  member  was  designated  as  required  by  A.  W.  8,  thereby  making 
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the  proceedings  void  ab  initio.  The  soldier  was  restored  to  duty  and  subse¬ 
quently  honorably  discharged.  Held,  That  the  charge  of  desertion  was  removed 
by  the  honorable  discharge.  251.12,  Sept.  11,  1981. 

Under  Statutes 

180.  A  soldier  deserted  in  1898.  He  fraudulently  enlisted  in  1900  and  was 
discharged  without  honor  for  desertion  and  fraudulent  enlistment  in  1902. 
He  served  honorably  in  the  military  forces  of  Canada  in  the  World  War  prior 
to  November  11,  1918.  Under  section  2,  act  of  March  4,  1925  (43  Stat  1270)  ; 
U.  S.  C.  10 :  1434,  he  was  relieved  from  the  consequences  of  his  desertion  in  1898 
and  an  order  was  isued  that  he  be  regarded  as  having  been  honorably  dis¬ 
charged  as  of  the  date  of  such  desertion.  Held,  That  the  act  is  applicable  only 
to  disabilities  arising  from  an  outstanding  charge  of  desertion  and  that  the 
soldier  has  not  been  and  cannot  legally  be,  relieved  from  the  consequences  of 
his  fraudulent  enlistment  in  1900  and  his  discharge  without  honor  in  1902  except 
by  an  act  of  Congress.  220.83,  Feb.  9,  1933. 

The  benefits  of  section  2,  act  of  March  4,  1925  (43  Stat.  1270)  ;  U.  S.  C. 
10 :  1434,  may,  in  a  proper  case,  be  extended  to  a  deceased  soldier  on  application 
of  his  widow.  251.12,  July  15,  1933. 

A  soldier  tried  for  desertion  and  found  not  guilty  but  guilty  of  absence 
without  leave  and  sentenced  to  dishonorable  discharge,  is  within  the  scope 
of  the  act  of  March  4,  1925  (43  Stat.  1270)  ;  U.  S.  C.  10:  1434,  providing  for 
the  removal  of  charges  of  desertion  standing  against  soldiers  who  subsequently 
served  honorably  in  the  World  War.  251.12,  May  1,  1935. 

DETAIL 

AS  STUDENTS 

202.  Paragraph  3 a,  AR  350-900,  restricting  details  as  students  to  the  Quarter¬ 
master  Corps  School  to  personnel  of  the  Quartermaster  Corps,  is  not  in  aid  of 
any  statute,  and  the  Secretary  of  War  may  make  exceptions  to  it  if  he  sees  fit. 
210.632,  Mar.  13,  1934. 

TO  GENERAL  STAFF  CORPS 

216.  In  view  of  the  provision  in  section  5,  National  Defense  Act,  as  amended 
by  section  2,  act  of  June  15,  1933  (48  Stat.  153)  ;  U.  S.  C.  10:38,  that  “There 
shall  be  not  less  than  10  officers  on  duty  in  the  War  Department  General  Staff, 
one  half  of  whom  shall  be  from  the  National  Guard  of  the  United  States  and 
one  half  from  the  Officers’  Reserve  Corps”,  5  of  one  class  and  6  of  the  other 
may  not  be  named.  210.61,  Aug.  10,  1933. 

227.  The  word  “and”  in  the  second  line  of  this  section  should  read  “or.” 

DISCHARGE  OR  DISMISSAL 

COMMISSIONED  OFFICERS 
MODIFICATION  OR  REVOCATION 
Dismissed  by  Sentence  of  Court  Martial 

235.  Where  sentence  of  an  officer  to  dismissal  has  been  duly  executed,  the 
President  is  without  legal  authority  to  restore  him  to  the  Army  or  to  suspend 
his  sentence  in  such  manner  that  restoration  to  active  duty  would  be  effected, 
or  otherwise  to  modify  the  executed  sentence  of  dismissal.  210.81,  Apr.  24,  1933. 
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ENLISTED  MEN 

AUTHORITY  AND  CONDITIONS 
Fraudulent  Enlistment 

244.  By  order  of  the  commanding  general  of  a  corps  area,  a  soldier  was  dis¬ 
charged  for  fraudulent  enlistment,  in  that  he  had  concealed  fact  of  conviction 
by  civil  court  by  answering  “no”  to  the  question  “Have  you  ever  been  con¬ 
victed  of  a  felony?”  on  the  enlistment  record.  He  had  been  convicted  for 
defrauding  an  innkeeper,  the  court  had  imposed  a  line  of  $50  and  sentenced 
him  to  30  days  in  the  workhouse,  but  both  fine  and  sentence  had  been  sus¬ 
pended.  Held,  That  since  under  the  State  law  the  court  might  have  imposed 
a  sentence  of  more  than  1  year  in  the  penitentiary,  the  conviction  was  for  a 
felony,  as  defined  by  the  law  of  the  State  and  section  335,  act  of  March  4, 
1909  (35  Stat.  1152)  ;  U.  S.  C.  18 :  541.  Under  R.  S.  1118;  U.  S.  C.  10:  622,  and 
par.  27  a,  AR  600-750  (now  par.  25a  (3),  AR  600-750),  he 'was  ineligible  for 
enlistment,  and  since  his  enlistment  had  been  procured  by  concealment  of  the 
disqualification  it  was  within  the  power  of  the  commanding  general  (par.  44, 
AR  615-360)  to  order  discharge  for  fraudulently  concealing  the  conviction. 
220.815,  FeO.  21,  1931. 

CHARACTER 

Inaptitude 

264a.  The  discharge  of  a  soldier  for  “inaptitude”,  character  “fair”,  because 
his  mental  deficiency,  not  due  to  misconduct,  rendered  him  incapable  of  com¬ 
prehending  or  performing  the  duties  of  a  soldier,  is  a  discharge  under  honorable 
conditions.  220.801,  Sept.  23,  1931. 

EXECUTION 

Dishonorable 

280.  A  soldier  who  pleaded  not  guilty  was  found  guilty  of  desertion  under 
A.  W.  58  and  sentenced  to  dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances,  and  confinement  at  hard  labor  for  1  year.  The  reviewing  authority 
reduced  the  period  of  confinement  to  6  months,  and  without  forwarding  the 
record  under  A.  W.  50^,  ordered  the  execution  of  the  sentence,  which  action 
was  published  in  a  general  court-martial  order.  Held,  That  as  the  accused  did 
not  plead  guilty,  the  officer  exercising  general  court-martial  jurisdiction  was 
without  legal  authority  to  order  the  execution  of  the  dishonorable  discharge 
and  such  discharge  was  therefore  void  and  of  no  effect.  The  reviewing  au¬ 
thority  was  authorized  to  amend  his  prior  illegal  action  by  a  corrected  general 
court-martial  order  suspending  the  execution  of  the  dishonorable  discharge. 
G.  M.  200131  (1933). 

286.  The  citation  to  the  opinion  in  the  1912-30  Digest  should  read  “C.  H.  1350 49  (1919).” 

PROVISIONAL  OEFICERS 

294.  A  board  of  officers  convened  under  section  1,  act  of  May  18,  1917  (40 
Stat.  76),  found  that  a  provisional  officer  lacked  the  necessary  mental  qualifica¬ 
tions  required  of  an  officer  and  that  he  had  failed  to  demean  himself  in  such  a 
manner  as  to  indicate  his  “appreciation  of  the  proper  ideals  of  an  officer  and 
gentleman.”  This  alleged  failure  appears  to  be  based  upon  a  rather  trivial 
incident  growing  out  of  an  attempt  on  his  part  to*  conduct  a  flirtation  with  an 
apparently  receptive  young  woman,  who  proved  to  be  the  wife  of  another  officer. 
There  is  nothing  in  the  record  which  indicates  any  serious  wrongdoing,  or  any- 
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thing  remotely  approaching  moral  turpitude.  At  the  time  of  his  discharge  the 
officer  was  in  a  status  of  honor  and  his  separation  from  service  was  the  result 
of  inefficiency  and  not  misconduct.  Ileld,  That  his  separation  from  the  service 
cannot  be  regarded  as  under  other  than  honorable  conditions.  210. SOI,  Mar.  lJh 
1981. 


RESERVE  OFFICERS 

296.  In  this  case,  the  officer  subsequently  enlisted  in  the  Army,  and  in  connection  with 
his  claim  for  the  pay  of  a  retired  warrant  officer  upon  retirement,  under  section  8,  act  of 
June  6,  1924  (43  Stat.  472),  the  Court  of  Claims  held  that  his  discharge  as  a  Reserve 
officer  was  not  under  other  than  honorable  conditions.  7 6  Ct.  Cls.  7 53. 

TEMPORARY  OFFICERS 

300.  In  1918  an  officer  serving  in  France  was  tried  and  convicted  on  charges 
of  drunkenness  while  in  uniform,  associating  with  women  of  questionable  char¬ 
acter,  ordering  enlisted  men  to  salute  a  woman  of  questionable  character  upon 
whom  he  had  placed  his  military  blouse  and  hat,  drinking  intoxicating  liquor 
with  enlisted  men,  and  using  a  Government  vehicle  without  authority  for  the 
transportation  of  women.  While  under  sentence  of  restriction  to  limits  and  for¬ 
feiture  he  was  brought  before  a  board  of  officers  under  section  9,  act  of  May 
18,  1917  (40  Stat.  82),  found  temperamentally  unfitted  to  perform  the  duties  of 
an  officer  and  lacking  in  the  conception  of  any  of  these  duties.  Upon  approved 
findings  of  the  board  the  officer  was,  by  order  of  the  President,  honorably  dis¬ 
charged  for  inefficiency.  On  question  whether  his  separation  from  the  service 
was  under  other  than  honorable  conditions  within  the  meaning  of  the  World 
War  Adjusted  Compensation  Act  (43  Stat.  121)  ;  U.  S.  C.  38:  992,  Held,  That 
the  discharge  ordered  and  expressly  characterized  as  honorable  by  proper 
authority  with  full  knowledge  of  all  the  facts  and  without  the  intervention  of 
either  fraud  or  mistake,  must  be  regarded  as  a  final  and  conclusive  judgment 
by  the  Government  that  the  officer’s  separation  from  the  service  was  under  hon¬ 
orable  conditions.  210.801,  May  12,  1931. 

DUAL  MILITARY  STATUS 

COMMISSIONS  IN  NATIONAL  GUARD 

805.  The  citation  to  the  original  text  of  this  section  should  read  “88-680,  July  7,  1916; 
826.21,  June  28,  1921.” 

COMMISSIONS  IN  NATIONAL  GUARD  OF  THE  UNITED  STATES 

COMMISSIONED  OFFICERS 

306a.  Under  the  provisions  of  sections  1,  38,  and  111,  National  Defense  Act, 
as  amended  by  sections  1,  4,  and  8,  act  of  June  15,  1933  (48  Stat.  153,  155,  160)  ; 
U.  S.  C.  10:  2,  10:  355,  32:  81,  the  National  Guard  of  the  United  States  is  at 
all  times  a  component  part  of  the  Army  of  the  United  States  and  its  officers 
are  Reserve  officers  in  that  Army.  It  follows  that  an  officer  of  the  Regular  Army 
on  the  active  list  may  not  be  appointed  an  officer  of  the  National  Guard  of  the 
United  States,  the  two  offices  being  incompatible.  210.651,  Apr.  16,  193 4. 

NATIONAL  GUARD  RESERVE  COMMISSIONED  OFFICERS 

306b.  The  National  Guard  Reserve  was,  in  effect,  abolished  by  the  act  of 
June  15,  1933  (48  Stat.  153)  ;  U.  S.  C.  10:  2,  et  seq.  However,  individual  mem¬ 
bers  of  the  National  Guard  Reserve  who  were  in  a  federally  recognized  status 
as  such  on  June  15, 1933,  are,  under  the  provisions  of  section  73,  National  Defense 
Act,  as  amended  by  section  11  of  said  act  of  June  15,  1933  (48  Stat.  157)  ;  U.  S.  C. 
32 :  113a,  made  eligible  for  appointment  in  the  National  Guard  of  the  United 
120854—37 - 2 
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States  “within  a  time  limit  to  be  fixed  by  the  President”,  which  time  limit  was 
fixed  by  paragraph  9,  General  Orders  No.  3,  War  Department,  1934,  as  “on  or 
before  October  31,  1934.”  It  follows  that  an  officer  of  the  National  Guard  who 
was  transferred  to  the  National  Guard  Reserve  on  February  20,  1932,  and  who 
has  not  accepted  appointment  in  the  National  Guard  of  the  United  States 
under  said  General  Order  No.  3,  has  no  connection  with  the  National  Guard  of 
the  United  States,  and  there  is  no  legal  obstacle  to  his  appointment  in  the 
Officers’  Reserve  Corps.  210.1,  Oct.  15,  1935. 

RETIRED  COMMISSIONED  OFFICERS 

306c.  A  colonel  of  Infantry,  Regular  Army,  retired  for  thirty-six  years’  serv¬ 
ice,  who  is  a  federally  recognized  major  general  of  the  National  Guard  and 
assigned  to  an  appropriate  command,  may,  under  section  73,  National  Defense 
Act,  as  amended  by  section  11,  act  of  June  15,  1933  (48  Stat.  158)  ;  U.  S.  C. 
32:  113a,  be  appointed  by  the  President,  with  the  advice  and  consent  of  the 
Senate,  as  a  major  general  in  the  National  Guard  of  the  United  States.  Such 
an  appointment  is  specifically  exempted  from  the  operation  of  the  act  of  July  31, 
1894  (28  Stat.  205),  as  amended  by  the  act  of  May  31,  1924  (43  Stat.  245)  ; 
U.  S.  C.  5:  62.  Section  212  (a),  Economy  Act  of  June  30,  1932  (  47  Stat.  406)  ; 
U.  S.  C.  5:  59a,  is  not  applicable  because  an  officer  of  the  National  Guard  of 
the  United  States  does  not  hold  a  “civilian  office  or  position.”  The  restriction 
in  the  War  Department  Appropriation  Act  of  March  4,  1933  (47  Stat.  1589),  on 
payments  to  members  of  the  National  Guard  who  are  in  receipt  of  retired  pay 
would  be  applicable  during  the  fiscal  year  1934 ;  but  this  restriction  as  repeated 
in  the  War  Department  Appropriation  Act  of  April  26,  1934  (48  Stat.  633), 
effective  for  the  fiscal  year  1935,  is  not  applicable  to  officers  retired  for  length 
of  service.  210.651,  June  7,  1935. 

COMMISSIONS  IN  PHILIPPINE  ARMY 
RESERVE  OFFICERS 

315  a.  *  While  there  is  no  provision  of  law  by  which  the  commission  of  a 
Reserve  officer  is  vacated  upon  his  accepting  a  commission  in  another  army,  the 
duties  of  the  two  offices  are  incompatible ;  and  a  Filipino  member  of  the  Officers’ 
Reserve  Corps,  before  accepting  a  commission  in  the  Philippine  Army,  should 
be  given  an  opportunity  to  resign  his  Reserve  commission.  If  he  fails  to  do  so, 
he  should  be  discharged  by  the  President  under  the  provisions  of  section  37, 
National  Defense  Act,  U.  S.  C.  10:  358.  291.2,  Jan.  17,  1936. 

APPOINTMENT  AS  CONTRACT  SURGEON 

318a.  A  retired  officer  may  not  be  appointed  a  part-time  contract  surgeon 
inasmuch  as  both  retired  officers  and  contract  surgeons  are  parts  of  the  Regular 
Army  under  sections  2  and  10,  National  Defense  Act,  U.  S.  C.  10 :  4,  81.  The 
two  offices  held  by  the  same  person  at  the  same  time  are  incompatible.  The 
fact  that  the  proposed  employment  is  to  be  part  time  is  immaterial,  since  there 
is  no  distinction  made  in  law  between  the  official  status  of  a  contract  surgeon 
cn  full  and  part  time.  The  legal  distinction  is  limited  to  allowances  and  not 
to  status.  210.851,  Aug.  3,  1932. 

COMMISSIONS  IN  STATE  MILITIA 

318b.  An  organization  called  by  the  State  legislature  the  “Active  Militia”  of 
the  State,  but  which  in  fact  was  created  solely  to  supplement  the  peace  officers 
of  the  State  and  performs  no  military  function,  falls  within  the  category  of 
‘‘state  police  or  constabulary”  expressly  recognized  by  section  61,  National 
Defense  Act,  U.  S.  C.  32 :  194,  as  organizations  which  a  State  may  maintain ; 
and  members  of  the  Officers’  Reserve  Corps  may  accept  commissions  therein 
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without  jeopardizing  their  commissions  in  the  Officers’  Reserve  Corps.  325.36, 
May  31,  1934. 

DUTY  WITH  TROOPS 

COMMISSIONED  OFFICERS 

NATURE  OF  DUTY 
At  Hospitals 

321.  The  provisions  of  section  4c,  National  Defense  Act,  U.  S.  C.  10:  532,  re¬ 
quiring  duty  with  troops  are  applicable  to  staff  as  well  as  to  line  officers,  and 
duty  of  officers  of  the  Medical  Department  at  general  hospitals  which  are  not 
under  control  of  a  commander  of  combatant  troops  may  not  be  regarded  as 
duty  with  troops.  However,  by  section  2,  act  of  June  6,  1924  (43  Stat.  470)  ; 
U.  S.  C.  10:  534,  the  President  may  exempt  officers  of  the  Medical  Department 
from  the  requirements  of  section  4c,  National  Defense  Act,  and  section  315,  act 
of  June  30,  1932  (47  Stat.  411),  authorizes  the  President  to  suspend  such 
requirements  for  the  fiscal  year  1933.  210.45,  Mar.  3,  1933. 

At  Service  Schools 

324.  The  Secretary  of  War  having  in  effect  decided,  by  promulgating  para¬ 
graph  ly  (4),  AR  605-145,  that  duty  with  troops  other  than  those  of  the  United 
States  may  be  considered  as  duty  with  troops  of  the  combatant  arms,  within 
the  meaning  of  section  4c,  National  Defense  Act ;  U.  S.  C.  10 :  532,  533,  detail 
as  a  student  at  the  French  Tank  School  may  also  be  so  considered,  since  the 
statute  makes  duty  as  a  student  at  service  schools  of  combatant  arms  equiva¬ 
lent  to  service  with  combatant  arms.  210.45,  Jan.  21,  1932. 

With  Detachments 

331.  Soldiers  included  in  the  strength  of  the  Infantry  and  serving  under 
Infantry  officers  at  the  Infantry  School  are  on  duty  with  the  Infantry,  are 
properly  not  placed  on  the  Detached  Enlisted  Men’s  List,  and  remain  troops 
of  a  combatant  arm.  Duty  performed  by  an  officer  in  command  of  the  Infantry 
School  Detachment  is  duty  with  troops  of  a  combatant  arm  and  the  same  rule 
is  applicable  to  other  school  detachments  consisting  of  troops  belonging  to  any 
combatant  arm.  210.45,  Apr.  30,  1931. 

With  Organized  Reserves 

332a.  Section  4c,  National  Defense  Act,  as  amended,  requires  that  “*  *  * 

in  time  of  peace  every  officer  serving  in  a  grade  below  that  of  brigadier  general 
shall  perform  duty  with  troops  of  one  or  more  of  the  combatant  arms  for  at 
least  1  year  in  every  period  of  5  consecutive  years,  *  *  And  section 

2  of  the  act  designates  the  combatant  arms.  Paragraph  1  g  (4)  (c),  AR  605- 
145,  provides  that  “Service  as  an  instructor  of  National  Guard  units  of  the  arms 
or  service  with  a  unit  of  the  Organized  Reserves  of  the  arms”,  will  be  con¬ 
sidered  as  duty  with  troops  of  the  arms.  A  Regular  Army  officer  assigned  to 
and  performing  procurement-duty  training  of  Organized  Reserves  assigned 
to  a  procurement  district  would  not  be  entitled  by  reason  thereof  to  credit  for 
duty  with  troops  under  the  above  act  and  regulations,  as  such  procurement 
organization  may  not  properly  be  considered  or  construed  as  a  “unit  of  the 
Organized  Reserves  of  the  arms.”  210.45,  Oct.  5,  1932. 

EFFECTS 

DISPOSITION 

343.  Where  neither  an  officer  nor  his  personal  property  were  at  any  time 
within  the  jurisdiction  of  the  court  which  granted  a  decree  of  divorce  to  his 
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former  wife,  and  personal  service  of  process  was  not  made  on  defendant,  the 
court  was  without  power  over  the  officer’s  property  stored  in  another  State, 
and  the  delivery  of  such  property  to  the  former  wife  in  accordance  with  the 
divorce  decree  was  illegal  and  unauthorized.  332.32,  May  25,  1934. 

STORAGE  CHARGES 

344a.  While  storage  charges  incurred  in  the  manner  contemplated  by  regula¬ 
tions  are  properly  payable  from  the  appropriation  for  “Transportation  of  the 
Army”,  an  officer  should  be  held  responsible  for  such  charges,  necessarily 
incurred  because  of  a  misunderstanding  as  to  available  cargo  space  on  a  trans¬ 
port,  when  the  transportation  was  undertaken  fourteen  months  before  the  date 
of  his  actual  permanent  change  of  station,  at  his  request  and  for  his  benefit 
and  convenience.  524-21,  Jan.  6,  1933. 

ENLISTMENT 

IN  REGULAR  ARMY 
ELIGIBILITY 
Felons 

353.  An  enlisted  man  was  convicted  by  a  general  court  martial  of  the  offense 
of  assault  with  intent  to  do  bodily  harm  and  sentenced  to  dishonorable  dis¬ 
charge,  total  forfeitures,  and  imprisonment  for  1  year  in  the  disciplinary  bar¬ 
racks,  but  his  confinement  was  subsequently  ordered  to  be  at  a  military  post  and 
the  imprisonment  was  reduced.  After  dishonorable  discharge,  on  question  as  to 
whether  the  offense  constituted  a  felony  and  whether  permission  could  be  given 
to  reenlist,  Held,  That  the  offense  was  denounced  by  the  Federal  Penal  Code  and 
was  punishable  thereunder  by  imprisonment  for  more  than  1  year,  and  hence 
was  a  felony ;  but  that  the  Secretary  of  War  might  authorize  the  reenlistment 
under  authority  vested  in  him  by  section  2,  act  of  March  4,  1915  (38  Stat.  1085)  ; 
U.  S.  C.  10: 1457,  the  man  having  been  a  general  prisoner.  342.06,  Jan.  16,  1931. 

FOREIGN  OFFICE  OR  EMOLUMENT 

ARMY  PERSONNEL  ON  ACTIVE  LIST 

363.  In  view  of  the  congressional  interpretation  of  clause  8,  section  9,  arti¬ 
cle  I,  of  the  Constitution,  prohibiting  persons  holding  “any  office  of  profit  or 
trust”  under  the  United  States  from  receiving  foreign  decorations,  as  contained 
in  the  act  of  July  9,  1918  (40  Stat.  872)  ;  U.  S.  C.  10: 1422,  authorizing  officers 
and  enlisted  men  to  accept  certain  decorations  theretofore  bestowed  on  them  by 
the  Allies,  it  is  Held,  That  enlisted  men  are  within  the  constitutional  inhibition, 
and  may  not  legally  receive  a  medal  and  citation  from  a  foreign  government 
unless  authorized  by  Congress.  220.5,  May  21,  1935. 

RESERVE  OFFICERS 

364.  A  Reserve  officer  who  accepts  a  commission  in  a  foreign  army  subjects 
himself  to  the  provisions  of  the  act  of  May  7,  1917  (40  Stat.  39)  ;  U.  S.  C.  18 :  22, 
which  prohibits  entry  into  the  service  of  a  foreign  state ;  and,  by  taking  the  oath 
of  allegiance  to  a  foreign  state,  such  Reserve  officer  expatriates  himself  under 
section  2,  act  of  March  2,  1907  (34  Stat.  1228)  ;  U.  S.  C.  8: 17,  under  paragraph 
74 f,  AR  140-5,  his  immediate  discharge  from  his  Reserve  commission  would  be 
required.  210.41,  Dec.  1 ,  1931. 

Although  it  is  not  illegal  for  a  Reserve  officer  not  on  active  duty  to  act  as  a 
commercial  agent  in  the  United  States  for  a  foreign  government,  the  question  is 
largely  one  of  policy,  and  it  is  within  the  discretion  of  the  Secretary  of  War, 
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as  representative  of  the  President,  to  discharge  a  Reserve  officer  at  any  time 
and  for  any  reason  he  deems  proper.  210.41,  Jan.  19,  1932. 

Acceptance  by  Reserve  officers  of  employment  under  a  contract  with  the 
Republic  of  Colombia,  obligating  them  to  train  personnel  and  operate  airplanes 
of  that  Government  within  its  territory  and  subject  to  its  orders,  but  not  requir¬ 
ing  an  oath  of  allegiance  or  submission  to  a  military  code,  and  automatically 
lapsing  upon  the  outbreak  of  war,  does  not  constitute  an  entry  into  the  military 
service  of  a  foreign  country  or  departing  from  the  United  States  for  that  pur¬ 
pose  as  contemplated  by  paragraph  74 f,  AR  140-5,  and  does  not  require  their 
discharge.  326.21,  May  19,  1934. 

GRADES  OF  ENLISTED  MEN 

REDUCTION 

367.  In  the  case  of  a  staff  sergeant,  Quartermaster  Corps,  who  was  reduced 
to  private  by  the  Quartermaster  General  for  “misconduct  due  to  desertion”, 
under  authority  contained  in  Army  Regulations,  it  was  subsequently  determined 
that  he  was  mentally  incapacitated  and  he  was  given  an  honorable  discharge. 
Held,  That  for  purposes  of  the  reduction  the  Quartermaster  General’s  deter¬ 
mination  of  the  facts  was  conclusive,  and  that  in  a  subsequent  enlistment  the 
soldier  could  not  be  reinstated  retroactively  in  the  grade  from  which  he  had 
been  reduced.  220.26,  June  5,  1931. 

Under  paragraphs  11  and  13,  AR  615-5,  the  appointing  authority  is  without 
jurisdiction  to  reduce  a  noncommissioned  officer  without  the  recommendation 
of  the  immediate  commander.  In  the  absence  of  concurrence  by  the  company 
commander  in  such  reduction,  subsequent  appointment  of  another  enlisted 
man  to  the  place  in  question  does  not  operate  to  reduce  the  incumbent.  220.26, 
Dec.  28,  1935. 

LIABILITY 

INDEBTEDNESS  TO  GOVERNMENT 
PUBLIC  PROPERTY  LOST  OR  DAMAGED 
In  General 

402.  Where  it  is  not  established  that  any  loss  was  sustained  by  the  United 
States,  no  pecuniary  liability  may  be  imposed  on  an  officer,  notwithstanding 
that  his  accounting  and  payment  for  supplies  furnished  were  not  in  accordance 
with  Army  Regulations.  241.3,  Dec.  22,  1933 ;  Mar.  30,  1934 . 

Officers’  Quarters 

405.  While  an  officer  occupying  Government  quarters  was  absent  on  author¬ 
ized  furlough,  his  step-son,  who  had  been  left  in  charge  of  his  quarters,  negli¬ 
gently  set  afire  with  a  lighted  cigarette  a  mattress  on  which  he  was  lying.  On 
question  of  liability  of  the  officer  for  resulting  damage  to  the  quarters,  Held, 
That  the  officer  could  be  held  liable  only  on  the  theory  that  the  relationship  of 
principal  and  agent  existed  between  him  and  his  step-son,  and  as  such  relation¬ 
ship,  if  it  existed,  was  suspended  by  the  fact  that  the  step-son  stepped  aside 
from  his  principal’s  business  to  do  an  act  not  connected  therewith,  the  officer 
may  not  be  held  responsible  for  the  damage.  600.913,  June  29,  1933. 

INDEBTEDNESS  TO  INDIVIDUALS 

EFFECTS  TAKEN  OVER 

415.  Where  a  soldier  whose  mental  age  had  been  determined  by  a  medical 
board  to  be  nine  years  and  who  was  about  to  be  discharged  under  the  provisions 
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of  section  VIII,  AR  615-360,  entrusted  a  sum  of  money  to  his  battery  commander 
for  safe-keeping  at  the  latter’s  suggestion,  numerous  thefts  having  occurred  in 
the  organization,  and  the  battery  commander  had  given  a  written  copy  of  the 
combination  of  the  battery  safe  to  his  battery  clerk,  the  battery  commander 
should  be  held  liable  for  the  loss  of  the  money  by  theft  from  the  safe,  presum¬ 
ably  by  a  person  who  came  into  possession  of  the  combination  as  a  result  of  its 
being  so  communicated.  123.5,  Oct.  3,  193 J. 

JUDGMENTS 

415a.  Where  an  officer  has  failed  to  seek  appellate  review  of  a  judgment 
against  him,  the  indebtedness  is  considered  as  established,  and  the  merits  of 
the  case  may  not  be  inquired  into  by  the  War  Department.  It  becomes  the 
officer’s  duty  to  take  such  steps  as  lie  within  his  power  to  satisfy  the  judgment. 
2^1.3,  July  12,  1933. 

TORTS 

419a.  *A  post  commander  may  properly  investigate,  through  a  board  of  offi¬ 
cers  appointed  for  that  purpose,  the  circumstances  surrounding  a  collision 
between  privately  owned  motor  vehicles  on  his  post,  for  the  purpose  of  secur¬ 
ing  information  to  serve  as  a  basis  of  action  which  he  is  authorized  to  take 
in  the  matter — as  fixing  responsibility  for  damage  to  Government  property  or 
restricting  the  privileges  of  operators — but  a  recommendation  of  the  board, 
approved  by  the  post  commander,  that  one  of  the  officers  involved  pay  to  the 
other  a  sum  of  money  as  damages,  is  beyond  the  legitimate  scope  of  investiga¬ 
tion  of  such  a  board  and  should  be  disapproved.  537.5,  Nov.  4,  1936. 

420.  The  citation  “(Moore  v.  U.  S.,  43  Ct.  Cls.  110)’’  in  fourth  line  of  text  should  read 
“(Moore  v.  U.  S.,  48  Ct.  Cls.  110).” 

LINE  OF  DUTY 

IN  GENERAL 

DETERMINATION  OF  DUTY  STATUS 

421.  An  officer  who  engages  in  employment  not  incident  to  his  military  status 
assumes  responsibility  for  any  injury  to  himself  resulting  therefrom,  and  such 
injury  is  regarded  as  incurred  not  in  line  of  duty  and  not  the  result  of  his  own 
misconduct.  (See  451,  461,  post.)  210. 46,  Sept.  10,  1931. 

EFFECT  OF  MISCONDUCT 

421a.  A  finding  that  death  or  injury  is  the  result  of  misconduct  is  proper  and 
sustainable  only  when,  by  a  fair  preponderance  of  the  evidence,  it  has  been 
established  that  such  misconduct  was  the  proximate  cause  of  the  death  or  in¬ 
jury.  By  “proximate  cause”  is  meant  the  moving  or  direct  cause.  Negligence 
which  contributes  to  or  causes  the  death  does  not  constitute  misconduct  unless 
of  such  gross  character  as  to  amount  in  itself  to  misconduct.  When  miscon¬ 
duct  is  a  contributory  cause  of  the  death  but  is  not  the  proximate  or  direct 
cause,  the  death  cannot  be  held  to  be  the  result  of  misconduct.  220.46,  July  6, 
1933. 

ON  DUTY  STATUS 

ACCIDENTS 
Motor  Vehicle 
driver 

435.  The  natural  and  probable  consequence  of  driving  an  automobile  when  in 
an  unfit  condition,  whether  that  unfit  condition  be  due  to  overindulgence  in 
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alcoholic  liquor  or  from  loss  of  sleep,  is  an  accident ;  and  an  officer  who  drives 
under  such  circumstances  must  be  held  to  have  known  of  his  unfit  condition. 
Therefore,  his  act  must  be  regarded  as  gross  negligence  amounting  to  miscon¬ 
duct,  and  his  death  resulting  from  the  accident,  having  occurred  at  a  time  when 
no  duty  required  him  to  drive,  must  be  regarded  as  having  occurred  not  in 
line  of  duty  and  as  a  result  of  his  own  misconduct.  22046,  Nov.  13,  1931. 

When  evidence  establishes  that  the  proximate  cause  of  an  injury  to  a  soldier, 
while  on  authorized  pass,  was  loss  of  control  of  the  automobile  he  was  driving, 
due  to  mechanical  defects,  not  the  fault  of  the  injured  soldier,  and  not  an 
alleged  conspiracy  to  introduce  liquor  into  the  post  at  the  time  of  the  accident, 
his  injury  should  be  regarded  as  having  been  incurred  in  line  of  duty  and  not 
as  the  result  of  his  own  misconduct.  22046,  Aug.  5,  1932. 

An  enlisted  man  who  was  a  skillful  driver  took  a  Government  truck  without 
authority  and  drove  to  a  tailor  shop  to  get  his  clothes.  While  on  his  way  back, 
driving  with  one  hand  and  holding  the  clothes  in  the  other,  he  lost  control 
of  the  truck,  which  ran  off  the  road  and  overturned,  killing  him.  Held,  That 
in  using  a  Government  truck  without  authority  and  on  purely  personal  busi¬ 
ness,  he  stepped  out  of  the  line  of  duty  and  his  death  was  therefore  not  in¬ 
curred  in  the  line  of  duty.  Held  further,  That  while  driving  the  truck  without 
authority  on  his  private  business  constituted  misconduct,  such  misconduct  was 
not  the  proximate  cause  of  his  death,  and  that,  though  driving  with  one  hand 
constitutes  negligence,  it  is  not  of  such  gross  character  as  to  amount  to  mis¬ 
conduct.  Therefore,  his  death  occurred  not  in  line  of  duty  and  not  as  the 
result  of  his  own  misconduct.  22046,  Dec.  8,  1932. 

*Where  an  officer  was  injured  in  an  automobile  accident  while  proceeding  to 
his  home  under  orders,  and  it  appeared  that  the  proximate  cause  of  the  accident 
was  his  drowsiness,  caused  by  unusual  fatigue  due  to  official  duties  and  warmth 
of  closed  car  necessitated  by  weather  conditions,  the  injury  was  not  caused  by 
gross  negligence  or  affirmative  misconduct  on  the  part  of  the  officer,  and  should 
be  considered  as  incurred  in  line  of  duty  and  not  the  result  of  his  own  miscon¬ 
duct.  21046,  Dec.  28,  1936. 

Railroad 

TRESPASSING  ON  EIGHT  OF  WAY 

443.  In  the  absence  of  proof  of  either  intoxication  or  other  misconduct  which 
could  reasonably  be  considered  the  proximate  cause  of  injury,  a  soldier  who 
was  hurt  by  being  caught  in  a  railroad  turntable  while  trespassing  upon  railroad 
property,  should  be  regarded  as  having  incurred  his  injuries  in  line  of  duty 
and  not  a  result  of  his  own  misconduct.  22046,  June  5,  1931. 

DEATH  OR  INJURY  FROM  ACT  OF  ANOTHER 
Injured  Party  Not  at  Fault 

448.  A  soldier  who  had  been  drinking  but  was  not  intoxicated,  while  visiting 
a  “speak-easy”,  not  “off  limits”,  was,  without  misconduct  or  provocation  on 
his  part,  attacked  and  injured  by  unknown  parties.  On  the  question  of  his 
line-of-duty  status,  Held,  following  36  Op.  Atty.  Gen.  478,  That  as  the  proximate 
cause  of  the  injury  was  an  unprovoked  attack  and  as  his  visit  was  neither  in 
pursuit  of  an  avocation  nor  incident  to  the  military  service,  nor  shown  to  be 
violative  of  any  law,  regulation  or  order,  the  injury  was  not  due  to  his  own 
misconduct  and  his  presence  at  the  place  where  he  was  injured  cannot  be  held 
otherwise  than  in  line  of  duty.  22046,  Dec.  6  and  11/,  1932. 
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SUICIDE 

Presumption  Against 

459a.  In  the  absence  of  preponderating  proof  that  arsenic  found  in  the 
stomach  of  a  deceased  soldier  was  knowingly  self-administered,  the  evidence  not 
being  inconsistent  with  accident  or  homicide,  the  presumption  of  law  against 
suicide  is  not  overthrown,  and  the  death  should  be  held  to  have  been  incurred  in 
line  of  duty  and  not  as  the  result  of  misconduct.  21ft,  May  15,  1933. 

461.  The  citation  to  the  last  opinion  in  the  1912—30  Digest  should  read  “22046,  Sept.  15, 
im.” 

ABSENT  WITH  LEAVE 
POISONED 

463a.  The  drinking  of  intoxicating  liquor  is  not,  per  se,  misconduct  (Ops. 
Atty.  Gen.,  Jan.  20,  1931,  unpublished).  Therefore,  in  a  case  in  which  the 
evidence  shows  only  that  a  soldier  while  on  furlough  appeared  at  his  mother’s 
home  ill,  stating  that  he  had  drunk  a  pint  of  “rotten  liquor”  which  made  him 
sick,  and  that  he  remained  sick  and  subsequently  died  in  a  hospital,  and  the 
death  was  found  due  to  “an  unknown  poison  taken  or  administered  by  person 
or  persons  unknown  while  drinking  intoxicating  liquor”,  his  death  must  be 
regarded  as  having  been  incurred  in  line  of  duty  and  not  the  result  of  his  own 
misconduct,  in  the  absence  of  proof  that  he  willfully  drank  the  liquor,  with 
intent  to  injure  himself.  220.1,6,  Fed.  16,  1932. 

ABSENT  WITHOUT  LEAVE 

CIRCUMSTANCES  UNKNOWN 

464.  An  officer,  while  hospitalized  for  a  fracture  incurred  in  line  of  duty,  went 
absent  without  leave,  later  returning  to  the  hospital  with  a  refracture  at  the 
same  point.  Held,  That  the  refracture  was  incurred  not  in  line  of  duty. 
210J,6,  Apr.  16,  1931. 

An  injury  which  causes  the  death  of  an  officer  who  is  absent  without  leave 
may  not  be  regarded  as  having  been  incurred  in  line  of  duty,  irrespective  of 
the  manner  or  circumstances  under  which  death  occurred ;  but  unless  it  ap¬ 
pears  by  a  clear  preponderance  of  evidence  that  the  injury  was  self-inflicted, 
or  the  result  of  his  own  misconduct,  the  doubt  must  be  resolved  in  his  favor 
and  his  death  regarded  as  having  occurred  not  in  line  of  duty  but  not  as  a 
result  of  his  own  willful  misconduct.  210.1,6,  Jan.  6,  1932. 

MEDICAL  TREATMENT 

ENLISTED  RESERVE  CORPS 

478.  A  member  of  the  Enlisted  Reserve  Corps  on  an  inactive  status  who  incurs 
an  injury  while  voluntarily  participating,  by  proper  authority,  in  an  aerial 
flight  in  a  Government-owned  aircraft,  as  an  incident  to  his  military  training, 
and  in  line  of  duty,  is  entitled  to  the  benefits  enumerated  in  the  act  of  March 
4,  1923  (  42  Stat.  1508),  as  amended  by  section  4,  act  of  June  3,  1924  (43  Stat. 
364),  and  by  the  act  of  April  26,  1928  (45  Stat.  461)  ;  U.  S.  C.  10:452.  To 
require  or  accept  from  such  persons  a  waiver  of  any  claim  against  the 
Government  in  case  of  an  injury  so  incurred,  would  be  contrary  to  the 
public  policy  established  by  that  act,  and  such  a  waiver  would  not  protect  the 
Government  in  case  a  claim  should  arise.  If,  however,  the  reservist  is  carried 
merely  as  a  passenger  and  not  incident  to  his  military  training,  the  statute 
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has  no  application  and  a  release  may  be  required  under  paragraph  20,  Alt  95-15. 
826.22,  Dec.  10,  1931. 

479.  The  citation  to  the  second  opinion  in  1912-30  Digest  should  read  “Vt.ZOO,  June  6, 
1917.” 

NATIONAL  GUARD  PERSONNEL 

484a.  The  “appropriate  treatment”  authorized  by  the  act  of  April  26,  1928 
(45  Stat.  461)  ;  U.  S.  C.  32:  161,  for  a  member  of  the  National  Guard  suffering 
the  loss  of  a  limb  in  line  of  duty,  includes  furnishing  an  artificial  limb  where 
amputation  was  necessary,  and  National  Guard  funds  may  properly  be  used 
for  the  purpose  of  same.  1^3,  June  7,  193Jf. 

RESERVE  OFFICERS 

486.  A  Reserve  officer  on  active  duty  at  a  camp  without  hospital  facilities  was 
admitted  to  a  private  hospital  as  a  military  patient  and  operated  upon  for  a 
disease  incurred  in  line  of  duty.  Subsequent  to  his  return  home,  complications 
having  developed,  he  was  twice  readmitted  to  another  private  hospital  without 
prior  military  authorization.  During  the  second  readmission,  upon  determina¬ 
tion  by  a  medical  officer  that  he  was  in  fit  condition  for  transfer  to  an  Army 
hospital,  the  officer  refused  the  transfer.  Held,  That  during  the  first  period  of 
hospitalization,  officer  was  entitled  to  treatment  at  Government  expense,  and  to 
pay  and  allowances  of  his  grade,  not  including  subsistence ;  that  the  two  later 
periods  were  rehospitalizations,  which  entitled  him  to  full  treatment  and  sub¬ 
sistence,  but  not  to  pay  and  allowances ;  and  that  on  the  date  he  was  deter¬ 
mined  to  be  fit  for  transfer  to  a  military  hospital,  and  refused  such  transfer, 
he  ceased  to  be  entitled  to  further  benefits  under  section  6,  act  of  March  4, 
1923  (42  Stat.  1508),  as  amended  by  act  of  April  26,  1928  (45  Stat.  461)  ; 
U.  S.  C.  10 :  451.  701,  Mar.  20,  1931. 

RETIRED  ENLISTED  MEN 

486a.  Since  the  act  of  May  7,  1932  (47  Stat.  150)  ;  U.  S.  C.  10:  1028c,  specifi¬ 
cally  forbids  any  increase  in  pay  or  allowances,  it  does  not  authorize  one  other¬ 
wise  entitled  to  hospital  treatment  as  a  retired  enlisted  man  to  receive  treat¬ 
ment  as  a  retired  officer.  220.851,  June  18,  1932. 

OATHS 

A.  W.  114  IN  GENERAL 

488.  As  under  section  73,  National  Defense  Act,  as  amended,  U.  S.  C.  32 :  112, 
an  officer  of  the  National  Guard  of  the  United  States  must  swear  allegiance  to 
both  State  and  Federal  Governments,  A.  W.  114  does  not  authorize  the  persons 
designated  therein  to  administer  the  oath  of  office  to  such  an  officer.  013.1 
May  1,  1931f. 

BY  ADJUTANTS 

489.  An  acting  adjutant,  during  the  time  he  serves  as  such,  exercises  in  com¬ 

plete  measure  the  duties  and  authority  of  an  adjutant,  and  is  therefore  empow¬ 
ered  by  A.  W.  114  to  administer  the  oath  required  of  the  person  who  signs  the 
charges  by  the  provisions  of  A.  W.  70.  013.1  July  21,  1921. 

BY  NATIONAL  GUARD  AND  RESERVE  OFFICERS 

490.  A  Reserve  officer  of  the  Judge  Advocate  General’s  Department,  when  on 
active  duty  under  his  Reserve  commission,  is  authorized  to  administer  oaths 
under  A.  W.  114  in  the  same  manner  and  to  the  same  extent  as  judge  advocates 
holding  permanent  commissions  in  the  Regular  Army.  013.1,  Sept.  21,  1932. 
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PATENTS 

493.  *A  Reserve  officer  is  not  entitled  to  the  grant  of  a  patent  without  pay¬ 
ment  of  fees  under  the  act  of  March  3,  18S3  (22  Stat.  625),  as  amended  by  the 
act  of  April  30,  1928  (45  Stat.  467)  ;  U.  S.  C.  35:  45,  unless  he  was  on  an  active 
duty  status  at  the  time  the  invention  was  developed  and  the  application  for 
patent  was  initiated.  072,  Sept.  29,  1936. 

PROMOTION 

COMMISSIONED  OFFICERS 

PROMOTION  LIST  OFFICERS 
Officers  Under  Sentence  of  Loss  of  Files 

502a.  A  second  lieutenant’s  sentence  of  dismissal  was  commuted  by  the  Presi¬ 
dent  on  October  22,  1934,  to  “reduction  of  750  files  on  the  promotion  list”, 
and  ordered  executed.  On  that  date  a  vacancy  existed  in  the  grade  of  first  lieu¬ 
tenant  to  which  the  officer  would  otherwise  eventually  have  been  promoted  as  of 
a  date  not  later  than  October  19,  1934.  Held,  That  the  existence  of  a  vacancy 
to  which  an  officer  may  be  promoted  does  not  of  itself  accomplish  that  promo¬ 
tion,  and  inasmuch  as  the  promotion  in  this  case  had  not  been  actually  effected 
on  October  22,  1934,  he  should  be  reduced  on  the  promotion  list  750  files  below 
the  position  he  held  on  that  date,  and  that  he  will  not  be  entitled  to  promotion 
to  the  grade  of  first  lieutenant  until  those  below  whom  he  is  thus  placed  shall 
have  been  promoted  or  removed  from  the  promotion  list.  210.2,  Oct.  30,  1931}. 

Service  Counted 

504.  An  officer  is  not  entitled  to  credit,  in  determining  his  position  on  the 
promotion  list,  for  any  active  duty  performed  under  a  Reserve  commission  while 
in  attendance  at  the  Plattsburg  training  camp,  irrespective  of  the  fact  that  he 
may  have  performed  duties  in  addition  to  those  of  a  student.  210.2,  Har.  29, 
1933. 

NONPROMOTION  LIST  OFFICERS 

Service  Counted 

CONSTRUCTIVE 

508.  Section  4,  Army  Promotion  Act  of  July  31,  1935  (49  Stat.  506)  ;  U.  S.  C. 
10  :  552b,  providing  for  the  promotion  of  chaplains,  “upon  completion  of  the 
same  respective  periods  of  service  prescribed  by  law  in  force  on  June  30,  1935, 
for  officers  of  the  Medical  Corps”,  does  not  change  the  provisions  of  section  15, 
National  Defense  Act ;  U.  S.  C.  10 :  237,  as  to  constructive  service  to  be  credited 
to  chaplains  for  purposes  of  promotion.  210.21,  Sept.  14,  1935. 

ATTENDANCE  AT  SERVICE  SCHOOLS 

508a.  A  period  of  attendance  served  by  a  National  Guard  officer  at  a  field 
artillery  school  under  section  99,  National  Defense  Act,  as  amended  by  section 
3,  act  of  May  28,  1926  (44  Stat.  674)  ;  U.  S.  C.  32:  65,  may  not  be  counted  for 
promotion  of  an  officer  of  the  Medical  Department,  because  he  attended  the 
school  as  a  National  Guard  officer  not  in  Federal  service,  there  being  no  author¬ 
ity  to  call  him  into  Federal  service  for  such  purpose.  210.21,  Oct.  12,  1931. 

ACTIVE  DUTY  AS  RESERVE  OFFICER 

508b.  *As  the  Officers’  Reserve  Corps  is  a  component  part  of  the  Army  of  the 
United  States  under  section  1,  National  Defense  Act  as  amended ;  U.  S.  C.  10 :  2, 
active  duty  performed  by  a  Reserve  officer  with  the  Civilian  Conservation  Corps 
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is  “active  commissioned  service  in  the  Army”,  and  may  be  counted  for  promotion 
by  officers  of  the  Medical  Department  under  section  10,  National  Defense  Act  as 
amended ;  U.  S.  C.  10:  81a,  and  by  chaplains  under  section  4,  act  of  July  31,  1935 
(49  Stat.  506)  ;  U.  S.  C.  10  :  552b.  210.2,  Dec.  16,  1936. 

RETIRED  COMMISSIONED  OFFICERS 

510.  Section  13,  National  Defense  Act  of  1916  (sec.  127a,  par.  1,  National 
Defense  Act  as  amended)  ;  U.  S.  10:  301,  providing  advanced  rank  for  junior 
military  aviators,  and  the  act  of  June  21,  1930  (  46  Stat.  793)  ;  U.  S.  C.  10:  1028a, 
authorizing  advancement  “in  rank  on  the  retired  list  to  the  highest  grade  held 
by  them  during  the  World  War”,  gave  higher  rank  but  no  new  office.  “Grade” 
as  used  in  the  latter  statute  must  be  construed  to  mean  “rank.”  It  follows 
that  every  officer  retired  otherwise  than  by  class  B  proceedings  is  entitled  upon 
retirement  to  be  advanced  to  the  highest  rank  (as  distinguished  from  office) 
held  by  him  during  the  World  War ;  and,  specifically,  an  officer  commissioned 
as  captain  who  during  the  war  held  the  rank  of  major  by  reason  of  qualification 
as  a  junior  military  aviator  under  section  13,  National  Defense  Act  of  1916,  is 
entitled  to  the  rank  of  major  on  the  retired  list.  210.851,  Mar.  9,  1933. 

The  act  of  June  15,  1935  (49  Stat.  377)  ;  U.  S.  C.  10  :  1028a,  removed  the  restriction 
on  the  promotion  of  class  B  officers  to  their  wartime  rank. 

RETIRED  ENLISTED  MEN 

510a.  The  act  of  May  7,  1932  (47  Stat.  150)  ;  U.  S.  C.  10:1028c,  specifically 
provides  that  no  increase  of  active  or  retired  pay  shall  accrue  under  it,  nor 
will  a  person  so  advanced  on  the  retired  list  be  entitled  to  any  other  rank, 
while  on  active  duty,  than  that  in  which  he  was  serving  at  the  time  of  his 
retirement.  The  increased  rank  affords  no  basis  for  increased  pay  or  for 
fixing  relative  position  in  respect  to  command.  The  effect  of  the  act  is,  there¬ 
fore,  not  to  invest  a  person  to  whom  it  is  applicable  with  any  office,  but  only 
to  confer  rank  on  the  retired  list,  which  involves  solely  precedence,  title,  dignity, 
and  distinction.  220.851,  June  18,  1932. 

The  act  of  May  7,  1932  (47  Stat.  150)  ;  TJ.  S.  C.  10:1028c,  may  not  be  con¬ 
strued  as  authority  for  transferring  from  the  retired  list  of  one  of  the  services 
named  therein  to  the  retired  list  of  another  of  said  services  persons  who  have 
never  been  retired  from  the  latter  service.  Therefore,  retired  enlisted  men 
of  the  Marine  Corps,  who  served  during  the  World  War  as  commissioned  officers 
in  the  Army,  may  not  be  placed  on  the  retired  list  of  the  Army.  220.851,  Sept. 
16,  1932. 

A  retired  sergeant,  who  held  the  rank  of  ordnance  sergeant  during  the  World 
War,  is  entitled,  under  the  act  of  May  7,  1932  (  47  Stat.  150)  ;  U.  S.  C.  10:  1028c, 
to  be  advanced  on  the  retired  list  to  the  grade  of  technical  sergeant,  a  grade 
equivalent,  as  nearly  as  can  be  computed,  to  that  held  by  him  during  the  World 
War.  220.851,  Oct.  17,  1932. 

516.  In  third  line  of  first  opinion  in  the  1912—30  Digest  “par.  8”  should  read  “par.  G.” 

RANK 

COMMISSIONED  OFFICERS 
TEMPORARY 

517a.  “Temporary  rank”  incident  to  assignment  of  Air  Corps  officers,  under 
section  3,  act  of  July  2,  1926  (44  Stat.  782)  ;  U.  S.  C.  10:292a,  is  not  the 
‘actual  rank”  at  which  officers  are  retired  from  active  service  under  R.  S. 
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1254 ;  U.  S.  C.  10 : 1025.  The  grade  of  an  officer  on  retirement  is  to  be  fixed 
without  reference  to  the  temporary  rank  which  he  holds  or  may  have  held  under 
said  section  3,  act  of  July  2,  1926.  210.85,  FeO.  14,  1935. 

RESIDENCE 

ACTIVE  PERSONNEL 

522.  Generally  speaking,  legal  residence  is  regarded  as  equivalent  to  domicile. 
There  is  no  statute  which  directly  prohibits  an  officer  of  the  Regular  Army 
having  his  legal  residence  or  domicile  in  a  foreign  country ;  nor  is  national 
citizenship  forfeited  or  lost  by  reason  of  foreign  residence  or  domicile.  Perma¬ 
nent  residence  in  a  foreign  country  entails  a  considerable  measure  of  subjection 
to  the  authority  of,  and  enjoyment  of  the  protection  of,  the  country  of  such 
residence;  and  it  is  questionable  whether  an  officer  sq  residing  could,  while 
actually  present  in  such  foreign  country,  be  examined  for  promotion  or  recom¬ 
missioned  without  violation  of  international  law.  It  is  also  quite  possible  that 
in  other  respects  not  now  foreseen  it  might  be  embarrassing  to  the  War  Depart¬ 
ment  for  an  officer  of  the  Regular  Army  to  maintain  his  legal  residence  in  a 
foreign  country.  014-34 ,  Sept.  2,  1932. 

RESIGNATION 

COMMISSIONED  OFFICERS 
CHARACTER  OF  SEPARATION 

In  General 

526.  An  officer  resigned,  giving  as  his  reasons  that  he  was  dissatisfied  with 
the  service,  that  his  salary  was  not  sufficient  to  cover  his  living  expenses,  and 
that  he  could  better  himself  by  leaving  the  service.  There  were  no  charges 
pending  against  the  officer,  either  at  the  time  of  the  resignation,  or  its  accept¬ 
ance,  and  no  showing  that  it  was  other  than  free  and  voluntary.  The  officer 
had  private  indebtedness  which  he  was  unable,  at  the  time,  to  pay,  but  his 
resignation  was  approved  on  his  statement  that  the  indebtedness  could  be 
settled  sooner  if  his  resignation  were  accepted.  Held,  That  the  officer’s  separa¬ 
tion  from  the  service  was  under  honorable  conditions.  210.83,  Mar.  12,  1931. 

Charges  Pending 

527.  Where  an  officer  in  arrest  and  anticipating  charges,  tenders  an  uncondi¬ 
tional  resignation  and  refuses  to  resign  “for  the  good  of  the  service”  with  the 
apparent  understanding  that  the  acceptance  of  his  unconditional  resignation 
would  constitute  an  honorable  separation  from  the  service,  such  acceptance 
would  amount  to  a  condonation  of  the  offenses  charged  against  him  and  con¬ 
stitute  a  separation  from  the  service  under  honorable  conditions.  210.83,  Sept. 
8,  1933. 

Guilty  of  Misconduct 

529.  A  provisional  officer,  in  submitting  his  resignation,  stated  as  his  reason 
for  resigning  that  he  had  inherited  property  which  needed  his  personal  super¬ 
vision.  His  commanding  officer,  in  approving  the  resignation,  remarked  that 
had  he  not  submitted  his  resignation  it  would  have  been  necessary  to  submit 
to  the  examining  board,  before  which  he  was  about  to  appear,  evidence  of 
neglect  of  duty  and  drunkenness  with  recommendation  that  he  be  not  considered 
for  permanent  commission.  There  was  nothing  in  the  record,  other  than  the 
above  remark,  to  show  that  the  resignation  was  tendered  under  other  than 
voluntary  circumstances,  and  it  was  accepted  without  condition.  Held,  That 
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the  officer’s  separation  from  the  service  should  be  considered  as  under  honorable 
conditions.  210.801,  Mar.  18,  1931. 

DATE  EFFECTIVE 

530.  A  resignation  takes  effect  upon  the  date  notice  of  its  acceptance,  actual 
or  constructive,  is  received,  and  an  officer  is  not  entitled  to  pay  beyond  that 
date.  Such  notice  is  not  necessarily  dependent  upon  the  actual  receipt  of 
the  formal  order  of  acceptance  of  the  resignation ;  it  may  be  communicated 
informally,  as  by  telephone.  241.3,  Apr.  17,  1931. 

RETIREMENT 

CHIEFS  OF  BUREAUS  AND  BRANCHES 

546.  In  order  to  be  retired  at  advanced  rank  under  section  26,  act  of  February 
2,  1901  (31  Stat.  755)  ;  U.  S.  C.  10:1026a,  an  officer  must  have  legally  held 
the  office  of  chief  of  a  staff  corps  or  department.  Service  as  acting  chief  only 
does  not  meet  the  requirements  of  the  statute.  210.85,  Dec.  28,  1931. 

547.  In  sixth  line  from  end  of  the  opinion  in  the  1912-30  Digest  “section  4”  should  read 
“section  4c.” 

COMMISSIONED  OFFICERS 

IN  GENERAL 
Date  Effective 

549.  On  May  27,  1932,  the  President  approved  the  proceedings  of  a  retiring 
board  finding  an  officer  disabled  in  line  of  duty  and  directed  that  he  be  retired 
“on  May  31,  1932,  under  the  provisions  of  R.  S.  1251  and  the  act  of  April  23, 
1930.”  The  latter  statute  (46  Stat.  253)  ;  U.  S.  0.  5:  47a,  provides  that  all 
retirements  shall  take  effect  on  the  first  day  of  the  month,  except  that  pay 
“shall  be  computed  as  of  the  date  retirement  would  have  occurred  if  this  act 
had  not  been  enacted.”  Held,  That  the  reference  by  the  President  to  the  act  of 
April  23,  1930,  and  the  uniform  practice  of  the  War  Department  prior  to  its 
passage  to  retire  officers  on  the  date  of  the  President’s  approval  of  the  proceed¬ 
ings  of  the  retiring  board,  require  the  conclusion  that  the  President  fixed  May 
31  as  the  date  of  retirement  because  of  that  act,  and,  but  for  that  act,  would 
have  retired  the  officer  May  27.  His  retired  pay  must  therefore  be  computed 
as  if  he  had  been  retired  May  27.  210.85,  Dec.  19,  1932. 

Modification  or  Revocation 

551.  When  an  officer  has  made  application  for  retirement  in  accord  with  law 
and  his  application  has  been  approved  and  orders  issued  announcing  his  retire¬ 
ment  as  of  a  future  date,  he  may  not  withdraw  his  request  except  with  the 
consent  of  the  President,  and  then  only  when  no  rights  of  other  parties  have 
intervened.  In  such  event  the  President,  or  the  Secretary  of  War  acting  for 
him,  may  in  his  discretion,  rescind  the  order  or  decline  to  do  so.  210.85,  Oct.  14, 
1933. 

FOR  LENGTH  OF  SERVICE 
After  Twenty-nine  Years’  Service 

559a.  The  language  “any  fractional  part  of  a  year  amounting  to  six  months 
or  more  to  be  counted  as  a  complete  year”  in  section  5,  Army  Promotion  Act 
of  July  31,  1935  (49  Stat.  507)  ;  U.  S.  C.  10:  971b,  authorizing  retirement  on 
their  own  application  of  officers  who  have  completed  “not  more  than  twenty- 
nine  years’  service”,  does  not  authorize  a  fraction  of  a  year  less  than  six 
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months  to  be  disregarded.  An  officer  may  not  be  retired  thereunder  after  the 
completion  of  twenty-nine  years’  service.  210.85,  Aug.  10,  1935. 

Service  Counted 

CONTRACT  DENTAL  AND  ACTING  DENTAL  SURGEON 

560a.  The  combined  operation  of  the  act  of  October  6,  1917  (40  Stat.  397)  ; 
U.  S.  C.  10:  121,  and  the  act  of  May  29,  1928  (45  Stat.  996)  ;  U.  S.  C.  10:  953a, 
entitles  dental  officers  to  count  toward  retirement  service  as  contract  dental 
surgeon  or  service  as  acting  dental  surgeon.  210.85,  Nov.  28,  1932. 

CONTRACT  SURGEON  WITH  CIVILIAN  CONSERVATION  CORPS 

560b.  *  Service  as  a  civilian  physician  with  the  Civilian  Conservation  Corps 
under  a  contract  providing  for  terms  of  employment  not  in  accordance  with 
those  prescribed  by  law  and  regulation  for  contract  surgeons  of  the  Army,  may 
not  be  counted  for  retirement  by  an  officer  of  the  Medical  Corps,  under  the  act 
of  May  29,  1928  (45  Stat.  996)  ;  U.  S.  C.  10:  953a.  210.85,  Aug.  28,  1936. 

ENLISTED  MEN 
SERVICE  COUNTED 
Absence  from  Duty 

567a.  An  enlisted  man  is  entitled  to  count,  in  computing  his  service  for  lon¬ 
gevity  pay,  the  time  spent  in  arrest  in  quarters,  when,  as  a  former  officer,  he 
was  awaiting  the  result  of  his  trial  by  court  martial.  The  time  so  spent  was 
“ active  service”  within  the  meaning  of  section  10,  act  of  June  10,  1922  (42  Stat. 
630),  as  amended  by  section  3,  act  of  May  31,  1924  (43  Stat.  251)  ;  U.  S.  C. 
37 :  18,  which  entitles  enlisted  men  to  count  all  “active  service”  for  longevity 
pay.  241.12,  Feb.  27,  1931. 

RESERVE  NURSES 

588a.  As  Congress,  in  section  19,  act  of  February  2,  1901  (31  Stat.  753), 
creating  the  Nurse  Corps  (female),  made  that  corps  a  component  part  of  the 
Medical  Department,  and  included,  specifically,  Reserve  nurses  as  members  of 
the  corps,  and  again,  in  section  1,  chapter  V,  act  of  July  9,  1918  (40  Stat.  879)  ; 
U.  S.  C.  10:  161,  specifically  included  Reserve  nurses  as  members  of  the  Army 
Nurse  Corps  of  the  Medical  Department  of  the  Army,  Reserve  nurses,  when 
on  active  duty  under  proper  assignment,  must  be  regarded  as  members  of  the 
Army  Nurse  Corps,  and  eligible  for  retirement  for  disability  under  the  pro¬ 
visions  of  the  act  of  June  20,  1930  (46  Stat.  790)  ;  U.  S.  C.  10:  937,  or  for  length 
of  service  under  act  of  May  13,  1926  (44  Stat.  531)  ;  U.  S.  C.  10:1029.  210.85, 

Mar.  23,  1931;  Apr.  9,  1931. 

See  11  Comp.  Gen.  191  (Nov.  16,  1931),  holding  that  Reserve  nurses  retired  for  physical 
disability  are  not  entitled  to  retired  pay  under  the  act  of  June  20,  1930,  supra,  and  Thor- 
sen  v.  United  States  79  Ct.  Cls.  282,  holding  that  they  are  so  entitled. 

STOPPAGE  OF  PAY 

INDEBTEDNESS  TO  GOVERNMENT 

AUTHORITY 

In  General 

599.  The  act  of  July  16,  1892  (27  Stat.  177)  ;  U.  S.  C.  10:  877,  does  not  alter 
or  enlarge  the  description  of  the  arrears  which  may  be  set  off  against  the  pay  of 
officers,  contained  in  R.  S.  1766,  U.  S.  C.  5 :  82.  The  rights  of  the  United  States 
with  respect  to  stoppage  of  pay  are  therefore  more  limited  with  respect  to  officers 
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than  with  respect  to  enlisted  men.  The  act  of  May  7,  1932  (47  Stat.  150)  ; 
U.  S.  C.  10:  1028c,  by  which  an  enlisted  man  may  be  advanced  on  the  retired 
list,  provides  that  “no  increase  in  active  or  retired  pay  or  allowances  shall  result 
from  the  passage  of  this  act.”  This  act,  therefore,  did  not  change  the  status  of 
a  person  affected  thereby  either  with  respect  to  pay  or  with  respect  to  stoppage 
of  pay,  which  latter  remains  governed  by  the  act  of  May  22,  1928  (45  Stat.  698)  ; 
U.  S.  C.  10 :  875a.  220.851,  June  18,  1932. 

The  citation  to  the  original  text  of  this  section  should  read  “231.S,  Dec.  12,  1927  ;  2h'2.k> 
Jan.  20,  1928” 

Public  Property  Lost  or  Damaged 

608.  Where  an  officer  was  short  certain  items  of  signal  property  on  transfer 
of  property  responsibility  to  his  successor,  but  there  is  nothing  to  show  that 
the  loss  was  due  to  his  fault  or  negligence,  A.  W.  83  (par.  2e,  AR  35-1800)  is 
not  applicable,  but  the  loss  is  within  the  purview  of  R.  S.  1304 ;  U.  S.  C.  10 :  872 
(par.  2c,  AR  35-1800),  and  a  stoppage  against  his  pay  may  be  made  thereunder. 
241.3,  July  24,  1933. 

Shortage  in  Accounts 

612.  The  plain  intent  of  Army  Regulations  is  that  the  Government  shall 
suffer  no  loss  in  the  handling  of  exceptional  articles,  and,  should  such  a  loss  be 
sustained,  the  officer  in  direct  charge  of  the  sales  commissary  must  make  good 
the  amount  thereof  personally.  In  the  settlement  of  the  accounts  of  an  officer 
in  direct  charge  of  a  sales  commissary,  gains  in  exceptional  articles  should  be 
offset  against  losses  therein,  and  gains  in  sales  articles  should  be  offset  against 
losses  in  sales  articles.  Stoppage  of  the  officer’s  pay  is  authorized  by  R.  S.  1304 ; 
U.  S.  C.  10:  472,  to  reimburse  the  Government  for  such  losses.  141. 7,  Jan.  10, 
1932. 

REMISSION 

618.  *As  the  purposes  to  be  served  by  the  remission  and  cancellation  of  an 
enlisted  man’s  indebtedness  to  the  Government  are  no  different  and  of  equal 
importance  to  the  Government  whether  the  indebtedness  was  created  in  his 
current  or  in  a  prior  enlistment  period,  and  in  view  of  the  omission  from  the 
act  of  June  26,  1934  (48  Stat.  1222)  ;  U.  S.  C.  10:  875a,  of  the  former  require¬ 
ment  of  law  that  the  indebtedness  must  be  incurred  “during  the  current  enlist¬ 
ment”,  it  is  Held,  That  the  indebtedness  of  an  enlisted  man  incurred  in  a 
prior  enlistment  may,  in  the  discretion  of  the  Secretary  of  War,  be  in  part  or 
wholly  remitted  or  cancelled.  242.4,  June  12,  1936. 

INDEBTEDNESS  TO  GOVERNMENT  INSTRUMENTALITIES 

UNIT  AND  SIMILAR  FUNDS 

620.  The  loss  of  unissued  coupon  books  belonging  to  the  United  States  motion- 
picture  service  fund  does  not  fall  within  the  purview’  of  A.  W.  83,  since  such 
funds  are  not  regarded  as  “military  property  belonging  to  the  United  States”, 
but  are  quasi-public  funds  similar  in  nature  to  troop  funds  (1715,  post).  Stop¬ 
page  against  the  pay  of  the  officers  in  charge  of  the  motion-picture  service 
theater  where  the  loss  occurred  is  therefore. not  authorized.  241.3,  Feb.  25, 
1932. 


INDEBTEDNESS  TO  INDIVIDUALS 
A.  W.  105 

625.  The  gravamen  of  the  wrongs  for  which  A.  W.  105  affords  a  remedy  is 
the  riotous,  violent,  or  disorderly  conduct  described  in  A.  W.  89.  Embezzle- 
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ment  does  not  constitute  a  “depredation’’  within  the  meaning  of  A.  W.  89,  or 
a  “wrongful  taking”  within  the  meaning  of  A.  W.  105.  Therefore,  the  pay 
of  an  officer  may  not  be  stopped  under  A.  W.  105  in  order  to  make  good  the 
shortage  caused  by  his  embezzlement  of  a  patients’  fund  at  a  general  hospital. 
2^1.8,  May  3,  1932. 

This  opinion  overrules  the  last  opinion  in  the  1912-30  Digest,  dated  June  15,  1928. 

TIME  LOST  UNDER  ENLISTMENT 

NATURE  OF  ABSENCE 

IN  CONFINEMENT 

641.  Time  spent  by  an  enlisted  man  in  arrest  (A.  W.  69)  prior  to  his  convic¬ 
tion  by  a  court  martial,  is  not  “confinement”  within  the  meaning  of  A.  W. 
107  and  hence  not  time  required  to  be  made  up  before  discharge.  250.3,  Apr.  28 . 
1931. 

A  period  of  military  confinement  terminated  by  the  restoration  to  duty  with¬ 
out  trial  of  a  soldier  charged  with  fraudulent  enlistment  is  not  time  lost  within 
the  meaning  of  A.  W.  107.  Under  the  express  provisions  of  A.  W.  107  military 
confinement  while  awaiting  trial  may  be  classed  as  time  to  be  made  good  only 
when  the  trial  results  in  conviction.  220.7191,  Dec.  17,  1931. 

TITLE,  USE  OF 

643.  *The  writing  and  publication  of  a  book  by  a  commissioned  officer  would 
not  be  considered  a  “commercial  enterprise”,  within  the  meaning  of  par.  2e 
(1)  (a),  AR  600-10,  and  the  use  of  his  military  title  in  connection  with  its 
authorship  would  not  be  in  violation  of  the  regulation.  211,  Dec.  13,  1935. 

644.  In  the  first  line  of  the  opinion  in  the  1912-30  Digest  “paragraph  2c"  should  read 
“paragraph  2e." 

TOUR  OF  DUTY 

646.  *Under  the  act  of  May  29,  1934  (48  Stat.  816)  ;  U.  S.  C.  10:  17,  retention 
in  foreign-service  commands  beyond  the  two-year  tour  is  authorized  in  the 
case  of  (1)  garrison  prisoners,  to  complete  sentence  of  confinement;  and  (2) 
venereals  whose  condition  is  such  as  to  endanger  the  health  of  other  troop- 
class  passengers  on  transports,  until  emergency  conditions  cease  to  exist. 
220.481,  Oct.  8,  1936. 

WITNESSES,  CIVIL  COURTS 

649.  Where  it  is  desired  to  obtain  as  a  witness  in  a  civil  suit  in  which  the 
Government  is  not  interested,  a  Reserve  officer  on  duty  with  the  Civilian  Conser¬ 
vation  Corps,  and  he  cannot  be  subpenaed  because  he  is  located  outside  the 
jurisdiction  of  the  court,  the  War  Department  may  grant  him  leave  of  absence 
to  attend  court  without  subpena  or  to  place  himself  within  the  jurisdiction  of 
the  court  so  that  he  may  be  subpenaed.  018.2,  July  6,  1934 • 


Chapter  3 
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Secs. 

653-660.  GENERAL  REQUIREMENTS. 

661.  COLLATERAL  IN  LIEU  OF  SURETY. 

662a-663a.  EXECUTION. 

664a-671.  SURETIES. 

GENERAL  REQUIREMENTS 

BIDDERS 

653.  The  War  Department  should  not  accept  an  annual  bid  bond  from  a  cor¬ 
poration  as  agent  for  other  companies  for  the  reason  that  all  are  separate  and 
distinct  legal  entities.  168,  Nov.  20,  1933. 

CONTRACTORS 

IN  GENERAL 

654.  *Where  the  Government  furnishes  materials,  the  title  to  which  remains 
in  the  Government,  and  from  which  a  contractor  fabricates  new  or  recon¬ 
ditioned  articles,  the  contract  therefor  is  for  a  “public  work  of  the  United 
States”,  as  that  term  is  used  in  section  1,  act  of  August  24,  1935  (49  Stat. 
793)  ;  U.  S.  C.  400:  270a,  relating  to  performance  and  payment  bonds.  400.12, 
Jan.  7,  1936. 

PROTECTION  AGAINST  PATENT  INFRINGEMENT 

654a.  Whenever  the  Special  Patent  Article  (see  section  V  of  Procurement 
Circular  No.  46,  W.  D.,  O.  A.  S.,  Mar.  24,  1932)  appears  in  a  Government  con¬ 
tract  (instead  of  the  Standard  Patent  Article)  involving  the  purchase  of  manu¬ 
factured  articles,  a  separate  infringement  bond,  covering  the  features  of  such 
articles,  should  be  required,  in  addition  to  the  usual  performance  bond,  in  order 
properly  to  insure  the  Government  against  losses  resulting  from  patent  infringe¬ 
ments.  168,  Feb.  3,  1932. 

ENLISTED  MEN 

655a.  It  is  questionable  whether  the  bond  of  an  enlisted  man  who  has  been 
appointed  as  an  assistant  to  a  disbursing  officer  under  paragraph  3,  AR  35-220, 
remains  in  force  after  discharge  of  the  enlisted  man.  In  order  to  remove  all 
question  where  a  discharged  enlisted  man  reenlists  and  remains  on  the  same 
duty  he  should  either  execute  a  new  bond  or  a  stipulation  and  consent  agree¬ 
ment  with  the  surety  on  his  original  bond.  In  case  either  procedure  is  followed 
the  bond  of  the  disbursing  officer  must  cover  such  agreement  as  provided  by  the 
last  sentence  of  the  regulation  cited.  168,  June  20,  1933. 

RIFLE  CLUBS 

659a.  Where  bond  for  safekeeping  of  property  issued  to  a  civilian  rifle  club 
under  the  act  of  April  27,  1914  (38  Stat.  370)  ;  U.  S.  C.  10:  1185,  binds  the  surety 
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company  to  stand  good  for  any  losses  occasioned  by  failure  of  the  rifle  club  to 
insure  the  property  and  keep  it  insured,  and  the  rifle  club  fails  to  take  out  in¬ 
surance,  the  duty  of  the  Government  is  limited  to  notifying  the  surety  company 
of  this,  as  of  any  other  default.  Any  subsequent  loss  would  fall  upon  the  surety 
company.  There  is  no  objection  to  elimination  of  the  insurance  clause  from 
such  bonds  provided  the  surety  company  is  willing  to  assume  the  risk  of  fire  and 
theft  and  is  licensed  to  insure  against  them.  400-359,  Dec.  15,  1932. 

660.  In  the  next  to  the  last  line  of  the  opinion  in  the  1912-30  Digest  the  word  “rules” 
should  read  “sales.” 

COLLATERAL  IN  LIEU  OF  SURETY 

ACCEPTANCE 

661.  Under  section  1126,  Revenue  Act  of  February  26,  1926  (44  Stat.  122),  as 
amended  by  section  7,  act  of  February  4,  1935  (49  Stat.  22)  ;  U.  S.  C.  6 :  15,  a 
performance  bond  furnished  by  a  principal  with  bonds  of  the  Home  Owners’ 
Loan  Corporation  as  security  in  lieu  of  surety,  may  be  accepted,  provided  the 
bonds  tendered  have  expressed  on  the  face  thereof  the  guaranty  of  full  and 
unconditional  payment  of  interest  and  principal  by  the  United  States.  168,  Oct 
1,  1935. 

EXECUTION 

BY  ATTORNEY  IN  FACT 

662a.  Where  a  power  of  attorney  is  executed  by  a  concern  having  a  contract 
with  the  Government  authorizing  a  certain  person  to  act  as  its  attorney  in  fact, 
designation  as  a  true  copy  by  an  officer  of  the  Philippine  Scouts  is  not  consid¬ 
ered  proper  proof  of  such  writing  and  would  be  difficult  of  proof  in  a  legal  pro¬ 
ceeding.  A  copy  of  the  power  of  attorney  should  be  prepared  and  certified  by 
a  notary  public  who  has  seen  the  original,  or  by  the  clerk  where  the  same  is 
recorded.  168,  Nov.  21,  1932. 

BY  RECEIVERS 

663a.  The  authority  and  power  of  a  receiver  under  the  usual  court  orders  for 
an  active  receivership  of  a  private  corporation  do  not  extend  to  the  execution 
Of  construction  bonds,  annual  bid  bonds,  and  annual  contract  bonds  that  may 
extend  beyond  the  term  of  the  receivership,  unless  the  court  appointing  the 
receiver  grants  specific  authority  for  execution  of  the  above  bonds.  168,  Sept. 
12,  1932. 

SURETIES 

CONSENT  TO  MODIFICATION  OF  CONTRACT 

664a.  Consent  of  sureties  may  be  executed  by  attorneys  in  fact  and  other 
agents  only  where  the  authority  filed  in  the  office  of  the  Judge  Advocate  General 
on  behalf  of  such  agent  is  unlimited,  or  authorizes  him  to  execute  ‘‘fidelity  and 
surety  obligations  of  any  nature  whatsoever”,  or  is  in  terms  broad  enough  to 
cover  the  execution  of  stipulation  and  consent  agreements.  168,  Fct).  28,  193 If. 

CREDITS  TO 

664b.  A  fine  collected  from  an  officer  as  the  result  of  his  conviction  by  court 
martial  on  a  charge  of  altering  certain  commissary  stock  record  cards  may  not 
be  credited  to  a  shortage  in  his  accounts  which  a  surety  company  is  called  upon 
to  make  good,  llfl.8,  June  27,  1935. 


31 


SURETIES 


670a§] 


LIABILITY 

CONTRACTORS’  BONDS 

669a.  The  recourse  of  persons  asserting  claims  for  labor  or  material  fur¬ 
nished  to  a  general  contractor  for  Government  construction  work  is  through  the' 
surety  on  the  performance  bond  required  by  the  act  of  August  13,  1894  (28 
Stat.  278),  as  amended  by  the  act  of  February  24,  1905  (33  Stat.  812)  ;  U.  S.  Cl 
40  :  270.  The  War  Department  is  without  authority  to  adjust  such  claims  or, 
pending  their  adjustment,  to  withhold  payments  otherwise  due.  167,  June  IS, 
1932. 

BONDS  OF  ENLISTED  MEN 

669b.  Where  losses  of  public  funds  and  property  were  due  primarily  to  the 
derelictions  of  a  private  soldier  and  are  clearly  within  the  obligations  of  his 
bond,  the  surety  should  be  notified  and  called  upon  to  make  good  the  loss.  Sucln 
obligation  is  not  affected  by  acquittal  of  the  soldier  on  trial  for  embezzlement 
nor  by  failure  of  officers  closely  to  supervise  his  activities.  158,  Oct.  7,  1933. 

BONDS  OF.  CIVILIAN  EMPLOYEES 

669c.  The  value  of  a  revolver  loaned  by  the  War  Department  to  a  postmaster, 
serviceable  when  loaned  and  presumably  serviceable  when  lost,  in  the  absence 
of  any  report  to  the  contrary  is  the  list  price  thereof,  covering  the  cost  of  manu¬ 
facture  plus  overhead.  159,  June  15,  1931/ . 

OFFICIAL  BOND 

670.  The  sureties  of  an  officer  on  the  form  “Official  (or  Surety)  Bond  of 
Officers  of  the  Army’’  could  not  be  held  for  the  acts  of  that  officer  while  per¬ 
forming  the  duties  of  disbursing  officer  of  the  Puerto  Rican  Hurricane  Com¬ 
mission.  168,  Map  1/,  1933. 

The  regular  form  of  official  bond  (Finance  Service  Form  0-20)  covers  the 
various  classes  of  emergency  funds  now  being  handled  and  disbursed  by  dis¬ 
bursing  officers  of  the  Army,  although  it  does  not  cover  the  acts  of  such 
officers  detailed  for  duty  with  wholly  distinct  organizations  outside  the  War 
Department.  168 .  Apr.  4,  1931/. 

Where  an  officer  did  not  give  the  required  bond  until  some  time  subsequent 
to  his  entry  upon  duty  involving  accountability  for  public  funds  or  property, 
and  it  is  not  possible  from  the  records  to  determine  what  portion  of  a  shortage 
occurred  after  the  effective  date  of  the  bond,  no  part  of  such  shortage  may  be 
collected  from  the  bonding  company,  unless  it  voluntarily  consents  to  make 
payment,  11/1-8.  June  27,  1935. 

NOTIFICATION 

670a.  The  practice  of  giving  notice  to  surety  under  the  act  of  August  8,  1888 
(25  Stat.  387)  ;  U.  S.  C.  6 :  4,  only  after  a  “deficiency”  in  the  accounts  of  the  dis¬ 
bursing  officer  has  been  definitely  determined  by  the  War  Department  and  it 
has  been  decided  that  resort  to  the  surety  is  necessary  to  protect  the  interests 
of  the  United  States,  does  not  violate  the  spirit  of  the  law  nor  result  in  any 
jeopardy  to  the  interests  of  the  United  States  by  relieving  the  surety.  It  avoids 
unnecessary  complications  and  possibly  disastrous  results  from  premature  action 
of  sureties  in  attempting  to  protect  themselves  from  loss.  21/1.3,  Aug.  23,  1933. 

It  is  not  incumbent  upon  the  United  States  to  notify  the  surety  companies  on 
rifle  club  bonds  of  the  failure  of  the  principal  to  carry  out  the  condition  requir¬ 
ing  the  clubs  to  insure  and  keep  insured  Government  property  issued  to  them. 
If  the  War  Department  has  knowledge  of  the  principal’s  default  in  this  respect 
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it  would  be  proper  for  it  to  give  notice  to  the  surety  company  of  that  fact. 
However,  it  is  well  settled  that  the  Government  is  not  liable  for  the  nonfeasance, 
misfeasance,  or  negligence  of  its  officers.  400.359,  Dec.  4,  1934- 

RELIEF  FROM  LIABILITY 

671.  There  is  no  legal  objection  to  the  Secretary  of  War  expressing  his  formal 
decision  that  bonds  given  by  Reserve  officers  to  cover  their  acts  while  on  active 
duty  ceased  to  cover  acts  performed  by  them  subsequent  to  the  dates  when 
they  were  relieved  from  active  duty.  168,  Apr.  11, 1935. 
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CITIZENSHIP  AND  NATURALIZATION 

CITIZENSHIP 

DETERMINATION 

678.  A  child  born  to  naturalized  American  citizens  after  they  had  migrated 
to  Canada  but  before  they  completed  Canadian  naturalization,  is  an  American 
citizen ;  but  since  under  Canadian  law  he  is  also  a  citizen  of  Canada  by  virtue 
of  his  birth  there  and  the  naturalization  of  his  father  during  his  minority,  it  is 
necessary  for  the  child  to  elect,  before  he  attains  his  majority,  which  citizenship 
he  intends  to  retain.  014-33,  Feb.  3,  1932. 

FORFEITURE  AND  RESTORATION 
BY  DESERTION 

686.  The  remission  of  the  unexecuted  portion  of  a  soldier’s  sentence,  imposed 
following  conviction  of  desertion  in  time  of  war,  and  his  restoration  to  duty, 
do  not  restore  to  the  soldier  his  rights  of  citizenship.  They  may  be  restored 
only  by  an  unconditional  pardon  granted  by  the  President.  014.33,  Sept.  28, 
1932. 

Citizenship  forfeited  by  conviction  of  desertion  in  time  of  peace  but  prior  to 
August  22,  1912,  may  be  restored  by  the  President  under  R.  S.  1998  as  amended 
by  the  act  of  August  22,  1912  (37  Stat.  356)  ;  U.  S.  C.  8:  11.  251.24,  Dec.  14, 
1932. 

690.  In  the  first  line  of  the  second  paragraph  of  the  opinion  in  the  1912-30  Digest  “par. 
13”  should  read  “par.  7.” 
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CIVILIAN  OFFICERS  AND  EMPLOYEES 

Secs. 

704.  DISCHARGE. 

723a-739a.  HOURS  OF  LABOR. 

767.  OATH  OF  OFFICE. 

775a-775b.  RETIREMENT. 

776a.  FEDERAL  LAWS  AFFECTING. 

778.  STOPPAGE  OF  PAY  OR  RETIREMENT  DEDUC¬ 
TIONS. 

782a.  WITNESSES. 

700.  Par.  22,  AR  5-100,  referred  to  in  the  last  line  of  the  first  paragraph  of  the  first 
opinion  in  the  1912-30  Digest,  has  been  renumbered  “par.  21”  in  a  recent  reprint  of  this 
regulation. 

DISCHARGE 

REDUCTION  OF  FORCE 

704.  A  clerk  performing  service  as  a  typist  and  stenographer  is  not  perform¬ 
ing  service  of  the  same  class  as  one  whose  work  is  confined  to  writing  checks, 
keeping  money  accounts,  and  similar  duties,  nor  of  the  same  class  as  one  whose 
work  is  that  of  a  telephone  switchboard  operator,  within  the  meaning  of 
section  213,  act  of  June  30,  1932  (47  Stat.  406)  :  U.  S.  C.  5:  37a,  requiring  prior 
dismissal  “in  the  class  to  be  reduced”  of  an  employee  having  a  husband  or 
wife  in  the  Government  service. 

The  wife  of  an  officer  or  of  an  enlisted  man  of  the  Naval  Reserve  on  active 
duty  would  be  subject  to  the  provisions  of  section  213,  supra,  if  the  wife  were 
performing  the  same  class  of  work  as  that  being  performed  by  an  unmarried 
person.  230.83,  Sept.  1,  1932. 

Under  section  213,  Economy  Act  of  June  30,  1932  (47  Stat.  406)  ;  U.  S.  G, 
5 :  37a,  women  married  to  enlisted  mien  of  the  Army,  whether  they  receive  more 
or  less  than  $1,000  per  annum,  must  be  discharged  prior  to  other  employees 
who  are  either  unmarried  or  whose  spouses  are  not  in  the  service  of  the  United 
States  or  the  District  of  Columbia.  This  section  applies  to  the  classified  and 
unclassified  services.  230.83,  Mar.  6,  1933. 

HOURS  OF  LABOR 

LABORERS  AND  MECHANICS 
IN  GENERAL 

723a.  The  employment  of  Government  employees  for  more  than  8  hours  per 
day  in  detouring  a  water  main  over  a  highway  in  process  of  construction,  on 
the  ground  that  it  was  “impracticable”  to  contract  for  the  work  because  of 
excessive  cost,  or  to  limit  the  hours  of  labor  when  once  commenced,  or  to  hire 
other  laborers  for  the  work,  was  not  authorized,  the  reasons  given  relating  to 
expediency,  the  convenience  of  the  Government,  and  the  cost  of  the  work, 

34 


35 


RETIREMENT 


[§  775a 


rather  than  to  an  “extraordinary  emergency”  as  provided  in  the  statute.  Re¬ 
port  should  be  made  to  the  Attorney  General  as  per  Executive  order  of  Sep¬ 
tember  19,  1906.  28041,2,  July  9,  1931. 

COMPUTATION  OF  TIME 

724.  Where  laborers  are  employed  and  paid  for  more  than  8  hours  in  1  day, 
although  the  actual  period  of  work  performed  did  not  exceed  8  hours,  there  is  a 
violation  of  the  8-hour  law  which  may  not  legally  be  excused  in  the  absence 
of  evidence  of  an  extraordinary  emergency.  230.1,1,2,  Dec.  29,  1932. 

PREVENTION  OF  LOSS  OR  DELAY  ON  WORK  IN  PROGRESS 

Repairs 

TO  MACHINERY 

737.  The  fact  that  no  work  on  a  contract,  already  delayed  by  weather  condi¬ 
tions,  could  be  done  without  repairs  to  boiler  on  a  pile  driver,  does  not  justify 
overtime  employment  of  the  engineer  and  fireman  on  such  repairs,  there  being  no 
showing  of  an  extraordinary  emergency  within  the  meaning  of  the  8-hour  law. 
As  the  overtime  wras  intentionally  permitted  there  was  an  intentional  violation 
of  the  statute.  21,0.1,42,  May  21,  1931,. 

TO  TRANSMISSION  LINES 

738.  Where  emergency  repairs  to  a  telephone  line  are  necessary,  the  occur¬ 
rence  which  necessitated  such  repairs  may  be  considered  as  constituting  an 
extraordinary  emergency  such  as  to  excuse  the  overtime  employment.  230.1,1,2, 
Dec.  29,  1932. 

TO  TRACKS 

738a.  Overtime  employment  in  repairs  to  trestle  tracks,  made  necessary  by 
sudden  and  unexpected  accidents,  is  held  justified  under  the  8-hour  law.  230.1,1,2 
Dec.  29,  1932. 

RAILROAD  OPERATIONS 

739a.  Overtime  in  clearing  a  single  track  of  empty  cars,  failure  to  perform 
which  would  have  resulted  in  nothing  more  serious  than  delays  in  railroad  op¬ 
eration  and  in  the  work  under  construction — not  in  danger  to  life  or  property — 
is  held  not  to  be  excusable  as  due  to  an  extraordinary  emergency  within  the 
meaning  of  the  8-hour  law.  230.1,1,2,  Dec.  29,  1932. 

745.  The  citation  to  the  opinion  in  the  1912-30  Digest  should  read  “230.^2,  Sept.  4,  192V’ 

OATH  OF  OFFICE 

767.  There  is  no  statutory  enactment  which  authorizes  the  appointment  of  the 
chief  clerk  of  an  arsenal  to  administer  the  oath  of  office  to  civilian  employees  or 
to  execute  the  oath  required  on  papers  pertaining  to  the  retirement  of  civilian 
employees,  but  any  of  the  officers  designated  in  A.  W.  114,  serving  at  an  arsenal, 
are  competent  to  administer  the  oath  of  office.  013.1,  Sept.  22,  1931. 

RETIREMENT 

EMPLOYEES  INCLUDED 

775a.  The  superintendent  of  the  Antietam  Battlefield,  appointed  by  the  Secre¬ 
tary  of  War  under  authority  of  the  War  Department  appropriation  act  for  the 
fiscal  year  1928  (44  Stat.  1138),  is  not  within  the  scope  of  the  Civil  Service  Re¬ 
tirement  Act  (44  Stat.  904),  as  amended  by  the  act  of  May  29,  1930  (46  Stat. 
468)  ;  U.  S.  C.  5 :  691a,  and  retirement  deductions  from  his  pay  are  not  author¬ 
ized.  2314,  Auy.  22,  1932. 
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SERVICE  COUNTED 

775b.  *  Under  section  5,  act  of  May  29,  1930  (46  Stat.  472)  ;  IT.  S.  C.  5:  707, 
a  retired  enlisted  man  in  receipt  of  the  pay  of  a  retired  warrant  officer  by 
virtue  of  commissioned  service  during  the  World  War,  under  the  act  of  June  6, 
1924  (  43  Stat.  472)  ;  U.  S.  C.  10:  981,  may,  upon  subsequent  retirement  as  a 
civilian  employee  of  the  Government,  elect  to  waive  his  retired  Army  pay, 
including  the  additional  retired  pay  conferred  by  the  latter  act,  and  may  count, 
in  computing  his  civilian  retirement  annuity,  the  service  on  which  his  original 
right  of  Army  retirement  accrued  and  also  his  commissioned  service.  230. 6 4, 
Jon .  31,  1936. 

FEDERAL  LAWS  AFFECTING 

776a.  ^Employees  of  the  U.  S.  Army  Motion  Picture  Service  are,  as  employees 
of  the  United  States,  specifically  exempted  from  the  operation  of  the  Social 
Security  Act  of  August  14, 1935  (49  Stat.  620)  ;  U.  S.  C.  42 :  301,  et  seq.,  although 
they  might,  as  individuals  and  citizens  of  a  State,  become  entitled  to  its  bene¬ 
fits.  260,  Nov.  21,  1936. 

STOPPAGE  OF  PAY  OR  RETIREMENT  DEDUCTIONS 

INDEBTEDNESS  TO  GOVERNMENT 
PUBLIC  PROPERTY  LOST  OR  DAMAGED 

778.  A  civilian  employee  who  has  been  designated  by  the  head  of  his  depart¬ 
ment  to  receive  and  be  accountable  for  a  rifle  issued  by  the  Secretary  of  War 
under  the  act  of  March  3,  1879  (20  Stat.  412)  ;  U.  S.  C.  50:  61,  and  who  receipts 
for  same,  is  responsible  for  its  loss,  and  the  value  thereof  may  be  deducted  from 
his  pay  under  authority  of  R.  S.  1304;  U.  S.  C.  10  :  872.  See  755,  ante.  159, 
July  27,  1933. 

WITNESSES 

782a.  There  is  no  objection  to  the  attendance  of  a  civilian  employee  as  a  wit¬ 
ness  in  a  suit  in  which  the  Government  is  not  involved,  nor  to  his  producing 
official  records  before  the  court  if  so  authorized  by  the  Secretary  of  War,  pro¬ 
vided  he  is  properly  subpenaed  and  arrangements  are  made  to  defray  his  ex¬ 
penses,  it  being  understood  that  no  disclosures  from  the  records  are  to  be  made 
which  might  form  the  basis  of  a  claim  against  the  United  States,  or  which  are 
confidential,  or  which  should  be  kept  secret  for  reasons  of  public  policy  as 
determined  by  the  Secretary  of  War.  313.5,  Nov.  3,  1932. 
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CLAIMS 

Secs. 

788-849.  AGAINST  THE  UNITED  STATES. 

853-859.  BY  THE  UNITED  STATES. 

867.  SET-OFF. 

AGAINST  THE  UNITED  STATES 

IN  GENERAL 

PROPERTY  INSURED 
Act  of  December  28,  1922 

788.  Hereafter  the  War  Department  will  follow  the  opinion  of  the  Attorney  General  of 
June  29,  1932  (36  Op.  Atty.  Gen.  553),  to  the  effect  that  claims  of  subrogees  under  this 
act  should  be  certified  to  Congress  along  with  those  of  property  owners. 

REFERENCE  TO  COURT  OF  CLAIMS 

790a.  Where  a  claim  is  presented  direct  to  the  Comptroller  General  and 
denied  by  that  official,  it  may  not  be  considered  as  pending  before  the  War 
Department  within  the  meaning  of  section  148,  act  of  March  3,  1911  (36  Stat 
1137)  ;  U.  S.  C.  28 :  254,  authorizing  reference  of  such  claims  to  the  Court  of 
Claims.  521^.21,  Jan.  6,  1933. 

LOSS  OR  DAMAGE,  PRIVATE  PROPERTY 

BY  ACTS  OF  GOVERNMENT  AGENTS  OR  EMPLOYEES  WITHIN  SCOPE 

OF  EMPLOYMENT 

807.  The  United  States  constructed  an  embankment  adjoining  private  lands 
used  for  truck  farming,  which  prevented  the  flow  of  surplus  water  from  such 
private  lands  across  a  military  reservation,  leaving  such  surplus  to  be  carried 
off  by  a  drainage  ditch  located  on  the  adjoining  land.  On  claim  under  the  act 
of  December  28,  1922  (  42  Stat.  1066)  ;  U.  S.  C.  31:  215,  for  damage  to  growing 
crops  flooded  as  a  result  of  a  heavy  rainfall,  Held,  That  the  original  construc¬ 
tion  was  not  an  act  of  negligence  but  an  intentional  and  lawful  act  of  officers 
and  employees  of  the  United  States  acting  within  the  scope  of  their  authority, 
not  cognizable  under  the  act  cited ;  that  State  statutes  making  any  person,  firm, 
or  corporation  responsible  for  damage  to  adjoining  property  by  diversion  of  sur¬ 
face  water  are  not  applicable  to  lands  under  the  exclusive  jurisdiction  of  the 
United  States ;  and  that,  as  the  drainage  ditch  was  on  claimant’s  land,  it  was  his 
duty  and  not  that  of  the  United  States  to  keep  it  open  and  unobstructed.  153, 
July  20,  1933. 

A.  W.  105  is  not  applicable  to  members  of  the  Civilian  Conservation  Corps  as 
they  are  not  “persons  subject  to  military  law\”  Annual  appropriations  for 
damage  due  to  operations  of  the  Army  do  not  apply  to  damage  by  military  per- 
sonnel  on  Civilian  Conservation  Corps  duty  or  by  members  of  the  Civilian 
Conservation  Corps.  The  act  of  December  28,  1922  (  42  Stat.  1066)  ;  U.  S.  C. 
31 :  215,  would  be  applicable  to  damage  to  private  property  by  members  of  the 
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Civilian  Conservation  Corps  within  the  scope  of  their  employment  only,  but 
claims  therefor  would  have  to  be  adjusted  by  the  head  of  the  Civilian  Conserva¬ 
tion  Corps  as  an  independent  establishment  and  the  power  to  pass  thereon  could 
not  be  delegated  to  the  Secretary  of  War.  The  War  Department  might  well 
cooperate  to  the  extent  of  investigating  and  reporting  on  such  claims,  leaving 
final  adjustment  or  recommendation  to  the  Civilian  Conservation  Corps.  153, 
Nov.  27,  1933. 

Under  the  act  of  December  28,  1922  (42  Stat.  1066)  ;  U.  S.  C.  31:  215,  any 
person  who  has  suffered  loss  in  the  manner  indicated  by  the  statute  may  submit 
his  claim.  The  rights  of  the  owner  and  mortgagees  or  lienors  must  depend  on 
the  facts.  If  the  subject  matter  of  the  claim  is  affected  by  an  existing  lien,  the 
investigating  officer  should  show  the  fact,  but  a  recommendation  in  favor  of  a 
person  who  has  made  no  claim  would  be  inappropriate.  153,  Dec.  28,  1933. 

A  claim  against  the  United  States  under  the  act  of  December  28,  1922  (42 
Stat.  1066)  ;  U.  S.  C.  31:  215,  et  seq.,  survives  to  the  personal  representative 
of  a  deceased  claimant,  and  may  be  certified  to  Congress  for  payment  to  such 
representative.  537.5,  Sept.  11,  1935. 

BY  ACTS  OF  GOVERNMENT  OFFICERS  OR  EMPLOYEES  WITHOUT 

SCOPE  OF  EMPLOYMENT 

808.  A  claim  for  damage  to  a  privately  owned  automobile  caused  by  a  Gov¬ 
ernment  truck  driven  by  an  employee  of  the  United  States  who,  while  under 
the  influence  of  liquor,  wrongfully  converted  the  truck  to  his  own  use  without 
authority,  express  or  implied,  is  not  within  the  scope  of  the  act  of  December  28, 
1922  (42  Stat.  1066)  ;  U.  S.  C.  31 :  215,  et  seq.,  for  the  reason  that  the  negligent 
act  was  not  committed  by  the  employee  while  acting  within  the  scope  of  his 
employment.  537.5,  May  29,  1935. 

BY  FIELD  EXERCISES 

810a.  *Damages  proximately  caused  by  the  negligence  of  claimant  are  not 
damages  “resulting  from”  field  exercises,  within  the  provision  in  War  De¬ 
partment  appropriation  act  of  May  15,  1936  (49  Stat.  1281),  making  an  appro¬ 
priation  for  field  exercises  and  “for  settlement  of  claims  (not  exceeding  $500 
each)  for  damages  to  or  loss  of  private  property  resulting  from  such  exer¬ 
cises”  ;  and  claims  therefor  may  not  legally  be  approved.  537.5,  Nov.  20,  1936. 

BY  OPERATION  OF  AIRCRAFT 

815.  An  airplane  issued  to  the  National  Guard  and  piloted  by  an  officer  of  the 
Regular  Army  collided  in  mid-air  with  another  plane,  causing  his  ship  to  crash 
in  a  cornfield.  Held,  That  airplanes  issued  to  the  National  Guard  under  section 
8,  act  of  July  2,  1926  (44  Stat.  784)  ;  U.  S.  C.  10:  292b,  are  the  property  of  the 
United  States,  and  where  an  airplane  so  issued  caused  damage  while  piloted  by 
an  officer  of  the  Regular  Army  in  the  performance  of  his  duties  as  prescribed 
by  the  Secretary  of  War  for  Air  Corps  officers  detailed  as  instructors  with  the 
National  Guard,  the  damage  is  within  the  purview  of  AR  35-7060  and  may  be 
settled  as  provided  therein.  153,  Nov.  25,  1931. 

Where  a  privately  owned  airplane  parked  in  a  joint  Army-Municipal  airfield 
was  damaged  by  an  enlisted  man,  when  he  started  the  motor  while  under  in¬ 
structions  from  the  owner  to  service  the  plane  and  see  that  it  was  ready  to 
fly,  such  damage  resulted  from  a  personal  arrangement  between  the  owner 
and  the  soldier  and  is  not  within  the  provisions  of  AR  35-7060.  153,  Mar.  29, 
1933. 

Injury  to  a  mule  due  to  running  into  a  barbed  wire  fence  when  frightened  by 
a  low-flying  Army  plane,  there  being  no  evidence  of  negligence  on  the  part  of 
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the  aviators  who  were  obliged  to  fly  low  on  account  of  weather  conditions,  may 
properly  be  compensated  under  annual  provisions  for  damage  due  to  operation 
of  aircraft,  negligence  not  being  a  necessary  element  in  the  allowance  of  such 
claims.  158 ,  Oct.  7,  1983. 

Where  a  Government  airplane  caused  no  damage  to  a  wheat  field  in  which  it 
landed,  but  during  the  absence  of  the  pilot  the  field  was  visited  by  spectators 
who  trampled  and  packed  the  ground,  the  damage  was  the  result  of  acts  of 
private  trespass  for  which  there  is  no  liability  on  the  part  of  the  pilot  of  the 
airplane  or  the  United  States.  153,  Mar.  7,  1934- 

BY  OPERATIONS  OF  THE  ARMY 

816.  Where  damage  to  a  Government  automobile  in  collision  with  a  private 
automobile  has  been  the  subject  of  a  survey  which  held  the  private  driver  re¬ 
sponsible,  and  the  matter  has  been  referred  to  the  Attorney  General  for  action, 
and  the  private  driver  subsequently  makes  claim  against  the  Government  under 
AR  35-7040  for  damage  to  his  car,  there  is  no  necessity  for  reference  to  a  board 
of  officers  under  the  above  regulation.  537.5,  Sept.  29,  1933. 

818.  The  citation  to  the  last  opinion  in  the  1912—30  Digest  should  read  “587.5,  Apr.  10, 

1930.” 

LOSS  OR  DAMAGE,  PROPERTY  OF  CIVILIAN  EMPLOYEES 

827.  There  is  no  authority  of  law  for  payment  by  the  Government  for  damage 
to  the  private  effects  of  a  civilian  employee  while  in  transit  on  change  of  sta¬ 
tion,  the  act  of  March  4,  1921  (41  Stat.  1436)  ;  U.  S.  C.  31:  218,  being  applicable 
to  claims  of  military  personnel  only.  153,  Mar.  1,  1934- 

LOSS  OR  DAMAGE,  PROPERTY  OF  MILITARY  PERSONNEL 

BY  NEGLIGENCE  OF  ARMY  PERSONNEL 

836.  An  officer  submitted  a  claim  for  damage  to  certain  property  belonging 
to  him  and  stored  in  the  basement  of  his  quarters,  which  basement  was  flooded 
as  a  result  of  a  violent  rainstorm,  the  claim  being  based  on  the  ground  that  the 
damage  was  due  to  the  failure  of  the  constructing  quartermaster  to  heighten 
a  retaining  wall  on  each  side  of  the  ramp  leading  to  the  garage  of  the  quarters 
after  his  attention  had  been  called  by  the  claimant  to  the  possibility  of  water 
flowing  over  this  wall  and  down  the  ramp  into  the  garage  and  basement.  The 
storm  which  caused  the  damage  was  of  unusual  violence,  creating  flooded  con¬ 
ditions  generally  on  the  reservation,  and  there  was  no  clear  evidence  that  the 
water  which  caused  the  accident  came,  in  most  part,  over  the  retaining  wall. 
Although  claimant  knew  the  basement  would  be  flooded  by  a  heavy  rainfall,  he 
took  no  adequate  steps  to  protect  his  property  against  such  a  rainfall  either 
prior  to  or  during  the  progress  of  the  torrential  rainstorm  which  caused  the 
damage.  Held,  That  settlement  of  the  claim  is  not  provided  for  by  any  specific 
law.  Held  further,  That  to  hold  the  Government  liable  under  the  facts  of  this 
case  would  be,  in  effect,  a  determination  that  the  Government  is  an  insurer  of 
the  property  of  all  officers  occupying  Government  quarters,  an  undertaking  not 
contemplated  by  Congress  or  the  War  Department.  The  claim  is  not  considered 
so  specially  meritorious  as  to  warrant  the  War  Department  in  recommending  to 
Congress  the  claimant’s  relief  under  the  provisions  of  paragraph  9,  AR  35-7020. 
332.32,  Mar.  5,  1932. 

843.  The  citation  to  the  first  opinion  in  the  1912—30  Digest  should  read  “lJf8. 7,  May  7, 
19193* 

847.  The  reference  “(16  Comp.  519)”  in  last  line  of  first  paragraph  of  this  section  should 
read  “(18  Comp.  Gen.  519).” 
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SERVICES  RENDERED 

SALVAGE 

849.  Where  property  of  the  United  States  was  threatened  by  a  marine  dis¬ 
aster,  a  concern  which  voluntarily  undertook  the  saving  of  the  property  is 
entitled  to  reasonable  compensation  for  the  property  saved,  and  for  that  pur¬ 
pose  the  maritime  law  gives  the  salvor  a  lien  on  such  property  until  turned  over 
to  the  agents  of  the  United  States,  and  thereafter,  within  the  statutory  limita¬ 
tion,  the  right  to  claim  compensation  in  the  courts.  The  adopted  report  of  a 
committee  representing  the  Maritime  Underwriters,  fixing  the  amount  to  which 
the  salvor  is  entitled,  should  be  accepted.  The  amount  involved  may  be  made 
a  charge  against  the  owners  of  the  damaged  vessel  only  if  the  disaster  was  the 
result  of  some  act  on  their  part  which  would  make  them  liable  notwithstanding 
the  provisions  of  the  Harter  Act  of  February  13,  1S93  (27  Stat.  445)  ;  U.  S.  C. 
46:192.  017.3,  Nov.  15,  1933. 

BY  THE  UNITED  STATES 

IN  GENERAL 
COMPROMISE 

Authority 

853.  Informal  reference  of  a  claim  in  favor  of  the  United  States  to  a  United 
States  district  attorney  for  advice  and  assistance,  in  the  absence  of  formal 
request  by  the  Secretary  of  War  for  action  on  the  part  of  the  Attorney  General, 
is  held  not  to  have  conferred  jurisdiction  of  the  matter  on  the  Department  of 
Justice  under  the  provisions  of  section  5,  Executive  Order  No.  6166,  defining  the 
functions  of  the  Department  of  Justice  as  to  cases  referred  to  it  “for  prosecution 
or  defense  in  the  courts.”  537.5,  Feb.  23,  1935. 

RELEASE 

855a.  There  is  no  statutory  authority  for  the  execution  by  any  official  of  the 
War  Department  of  a  “release”  on  receipt  of  a  check  in  payment  of  damages  to 
public  property.  A  receipt  may  be  furnished,  showing  what  indebtedness  is 
covered  by  the  check.  159,  Apr.  24,  1935. 

INJURY  TO  MEMBERS  OF  MILITARY  ESTABLISHMENT 

857.  Where  it  is  established  that  a  collision  between  a  Civilian  Conservation 
Corps  truck  transporting  enrollees  on  official  business  and  a  privately-owned 
truck  was  due  to  negligence  on  the  part  of  the  driver  of  the  latter,  the  Govern¬ 
ment  has  a  valid  claim  against  the  owner  of  the  vehicle  not  only  for  the  damage 
to  the  Government  truck  but  also  for  loss  of  services  of  the  enrollees  injured 
and  so  much  of  their  medical  and  hospital  expense  as  does  not  involve  the 
services  of  Government  personnel.  537.5,  Nov.  6,  1934. 

LOSS,  DAMAGE,  OR  DESTRUCTION  OF  PUBLIC  PROPERTY 

CABLES 

858a.  Where  damage  to  a  Government  cable  was  caused  by  a  vessel  adrift 
in  a  heavy  gale  and  there  is  nothing  to  indicate  fault  or  negligence  on  the  part 
of  the  master,  there  is  no  liability  to  the  United  States  for  such  damage.  676.4, 
Mar.  28,  1934 . 

Where  it  may  be  reasonably  assumed  that  the  owners  of  a  vessel  which 
damaged  a  Government-owned  cable  had  been  notified  of  its  changed  location; 
and  it  is  established  that  they  failed  to  transmit  this  information  to  the  master 
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of  the  vessel;  and  it  is  further  established  that  the  master,  who  was  familiar 
with  the  harbor,  failed  to  observe  and  heed  a  new  sign  marking  the  location  of 
the  cable  and  readable  from  the  point  of  damage,  Held,  That  actionable  negli¬ 
gence  on  the  part  of  the  owners  and  master  is  established,  and  the  vessel  is 
liable  for  the  damage.  676.4,  Dec.  16,  1935. 

MOTOR  VEHICLES 

859.  The  common  law  rule  limiting  the  liability  of  owners  of  motor  vehicles 
for  acts  of  another  to  acts  within  the  scope  of  the  agent’s  employment,  which 
was  in  force  in  a  State  at  the  time  jurisdiction  over  a  military  reservation  in 
said  States  was  ceded  to  the  United  States,  remains  in  effect  thereon  until  abro¬ 
gated  by  Federal  law.  A  State  statute  subsequently  enacted  making  the  owner 
responsible  for  damage  due  to  negligence  of  any  person  operating  the  vehicle 
with  permission,  express  or  implied,  is  not  applicable  on  the  reservation. 
159,  Jan.  9,  1933. 

Where  a  Government-owned  automobile  is  damaged  in  collision  with  a  private 
vehicle,  AR  35-7220  requires  a  thorough  investigation  of  the  circumstances  and 
adduction  of  the  statements  of  available  witnesses.  The  mere  admission  of 
liability  by  the  driver  of  the  private  car  is  not  sufficient  to  form  the  basis  of 
a  conclusion  as  to  his  responsibility  or  as  to  nonnegligence  on  the  part  of 
the  Government  driver.  537.5,  Oct.  10,  1933. 

SET-OFF 

AGAINST  AMOUNT  BUE  CLAIMANT 

867.  Amounts  due  from  the  United  States  on  account  of  purchase  orders 
should  be  withheld  where  the  United  States  has  a  claim  against  a  company  on 
account  of  damage  by  automobile  accident  which  the  Attorney  General  has  been 
requested  to  prosecute  to  final  judgment.  Act  of  March  3,  1875  (18  Stat.  481)  ; 
U.  S.  C.  31 :  227.  537.5,  July  25,  1931 
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Secs. 

875a-882.  BIDS. 

885a-885d.  BREACH  BY  CONTRACTOR. 

904a-907a.  EIGHT-HOUR  LAW. 

911-913a.  EMPLOYEES  OF  CONTRACTOR. 

915.  EXPENSE;  LOSS;  DAMAGE. 

927a.  FORMS. 

935a.  MODIFICATION  OR  SUPPLEMENTAL  AGREE¬ 
MENT. 

945a.  PREFERENCE  TO  AMERICAN  MATERIAL. 

945b.  PAYMENT  OF  CONTINGENT  FEE  BY  CON¬ 
TRACTOR. 

947.  PURCHASE  PRICE  OR  QUANTUM  MERUIT. 
952a.  SPECIFICATIONS. 

BIDS 

ACCEPTANCE  OR  REJECTION 
IRRESPONSIBILITY  OF  BIDDER 


875a.  Where  it  appears  that  the  Government,  by  a  termination  clause  or 
liquidated-damage  clause,  may  protect  itself  against  possible  failure  of  the  low 
bidder  to  make  deliveries  according  to  specifications  on  schedule,  rejection  of 
a  low  bid  is  not  justified  for  the  sole  reason  that  the  low  bidder  has  failed  to 
make  deliveries  under  a  former  contract  within  the  time  required,  particularly 
in  a  case  in  which  the  bid  in  question  was  invited  from  the  delinquent  contractor 
and  where  the  Government  has  not  elected  to  terminate  his  right  to  proceed  and 
is  still  accepting  deliveries  under  the  contract.  163,  Sept.  10,  193J, \. 

NOT  RESPONSIVE  TO  ADVERTISEMENT 

876.  Where  a  proposal  calls  for  furnishing  280,000  gallons  of  gasoline  between 
May  18  and  June  6,  1934,  a  bid  to  supply  247,800  gallons  between  May  25  and 
June  10,  1934,  is  not  responsive  to  the  invitation  and  may  not  be  accepted. 
400.12,  May  24,  1934. 

OTHER  THAN  LOWEST  ON  SEPARATE  ITEMS 

877.  Where  specifications  for  furnishing  certain  equipment  to  a  military  post 
contemplate  that  the  two  units  constituting  such  equipment  are  separate  items 
and  that  it  is  not  essential  that  one  bidder  furnish  both  items,  there  being  no 
such  apparent  interrelation  between  the  two  as  to  require  a  particular  make  of 
one  unit  to  be  used  with  the  same  make  of  the  other  unit,  the  acceptance  of 
other  than  the  lowest  bid  on  each  item  is  not  authorized  in  the  absence  of  a 
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showing  that  award  of  the  contract  for  both  items  was  necessary  and  in  the 
interest  of  the  United  States.  164,  June  21,  1932. 

RECEIVED  AFTER  OPENING  HOUR 

878.  A  letter  quoting  a  price  for  furnishing  motor  trucks,  but  not  prepared  in 
strict  accordance  with  the  invitation  for  bids  as  required  by  paragraph  4,  Alt 
5-160,  may  not  be  considered  pending  later  arrival  of  the  formal  bid ;  neither 
may  the  formal  bid,  when  delivered  by  the  bidder’s  representative  14  minutes 
after  the  time  set  for  opening,  due  to  delay  of  the  train  carrying  such  represent¬ 
ative,  be  accepted,  since  late  bids  may  be  considered  only  when  the  failure  to 
arrive  on  time  is  due  solely  to  delay  in  the  mail  for  which  the  bidder  is  not 
responsible,  as  provided  by  paragraph  13,  Standard  Government  Instructions  to 
Bidders  (Standard  Form  no.  22),  and  paragraphs  4  and  6c,  Alt  5-160.  163,  Nov. 

8,  1933. 

Where  failure  of  bid  to  reach  its  destination  before  the  time  fixed  for  open¬ 
ing  of  bids  was  due,  in  part  at  least,  to  the  incorrect  address  placed  on  the 
envelope  by  bidder,  its  nonarrival  may  not  be  considered  as  “due  solely  to  delay 
in  the  mail  for  which  the  bidder  was  not  responsible”,  within  the  meaning  of 
paragraph  6c.  AR  5-160.  163,  Jan.  8,  1935. 

IRREGULARITIES 

880a.  Every  proposal  purporting  to  constitute  a  bid  which  is  duly  received 
in  the  manner  and  at  the  time  prescribed  should  be  given  a  serial  number, 
entered  on  the  abstract  of  bids,  and  attached  as  a  voucher  thereto,  and  if  any 
such  proposal  is  disregarded  or  rejected  that  fact  and  the  reason  therefor  should 
be  noted  on  the  abstract  of  bids.  The  contents  of  all  bids  should  be  made 
public  at  the  time  the  bids  are  opened,  all  pertinent  questions  concerning  any 
bid  fully  answered,  and  examination  of  bids  by  properly  interested  persons 
permitted,  provided  all  bids  remain  at  all  times  in  the  possession  of  officers  of 
the  Government  and  such  action  does  not  unduly  interfere  with  Government 
business.  163,  July  23,  1934- 

MISTAKE 

ADJUSTMENT  BEFORE  AWARD  OF  CONTRACT 

881.  Because  of  low  prices  quoted  on  two  items  by  one  bidder,  the  contracting 
officer  requested  bidder  to  verify  its  bids  on  these  items.  The  bidder  by  affi¬ 
davit  claimed  error  in  its  bids  in  that  price  on  first  item  should  have  been 
$18  instead  of  $10  per  unit ;  and  that  no  bid  was  intended  for  second  item,  but 
the  bid  under  that  item  was  intended  for  third  item.  The  bid  under  second 
item  was  77  cents  per  unit  while  the  next  lowest  bid  was  $6.50  per  unit.  Held, 
That  it  had  been  satisfactorily  shown  that  bid  upon  second  item  was  a  mistake 
and  that  it  would  be  unconscionable  to  insist  that  bidder  enter  into  a  contract 
at  the  price  erroneously  stated  (77  cents)  when  the  next  lowest  bid  was  $6.50; 
that  the  bid  should  be  disregarded  as  to  the  second  item  and  award  on  that  item 
made  to  next  lowest  bidder,  if  contracting  officer  is  satisfied  that  such  award 
would  be  in  the  interest  of  the  Government ;  that  since  bid  on  second  item  was 
intended  for  third  item  and  was  the  lowest  bid  under  the  third  item,  award 
.  should  be  made  to  him  on  that  item ;  but  that  as  to  first  item,  it  is  not  satis¬ 
factorily  shown  that  such  a  mistake  was  made  as  will  justify  disregarding  the 
bid  as  an  erroneous  bid  and  that  the  award  should  be  made  to  the  bidder  upon 
that  item  at  the  price  bid,  $10.  Held  further ,  That  since  a  stipulation  in  the 
bids  provided  that  the  maximum  period  within  which  bids  could  be  accepted  in 
this  case  was  sixty  days  from  the  date  of  opening  of  bids,  which  period  has 
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expired,  no  bidder  is  legally  obligated  to  enter  upon  a  contract  upon  an  award 
now  made  upon  his  bid,  although  a  bidder  may  waive  this  stipulation.  163, 
Jan,  31,  1931. 

Where  an  error  in  a  bid  is  discovered  before  award  is  made  and  is  so  apparent 
that  it  would  be  unconscionable  to  take  advantage  of  such  error,  the  Secretary 
of  War  may  authorize  the  bidder  to  correct  the  bid.  163 ,  Feb.  17,  1932. 

ADJUSTMENT  AFTER  AWARD  OF  CONTRACT 

882.  A  bidder  to  whom  award  was  made  sought  to  withdraw  his  bid  as  having 
been  erroneously  made  on  a  pound  basis  instead  of  on  a  basis  of  steel  bars,  due 
to  the  fact  that  he  had  received  a  quotation  from  his  source  of  supply  on  a 
pound  basis.  The  next  lowest  bid  received  contained  a  time  limit  which  had 
expired,  the  steel  in  question  was  urgently  needed,  and  bidders  were  specifically 
notified  of  the  basis  on  which  to  submit  bids.  Held,  That  while  the  bid  was 
induced  by  the  erroneous  belief  of  the  bidder  that  bars  could  be  procured  for  a 
corresponding  price,  there  was  no  mistake  in  the  bid  itself.  Under  the  circum¬ 
stances  bidder  should  be  required  to  perform  the  contract  without  prejudice  to 
his  right  thereafter  to  submit  a  claim  to  the  General  Accounting  Office  (8  Comp. 
Gen.  397).  163,  Feb.  15,  1932. 

In  order  to  authorize  relief  for  a  contractor  on  account  of  a  mistake  in  an 
accepted  bid,  it  must  appear  that  either  the  mistake  was  mutual  or  the  error 
was  so  apparent  that  it  must  be  presumed  that  the  contracting  officer  knew  of 
the  mistake  and  sought  to  take  advantage  of  it.  16\,  Sept.  22,  1932. 

BREACH  BY  CONTRACTOR 

BREACH  OF  GUARANTY 

885a.  Under  a  contract,  without  express  warranty,  for  furnishing  raincoats 
“for  use  in  the  tropics”,  there  was  an  implied  warranty  that  the  raincoats 
should  be  reasonably  fit  for  the  purpose  for  which  they  were  purchased.  But 
where  it  appears  that  the  coats  were  fit  for  use  in  the  tropics  at  the  time  of 
their  delivery  in  the  United  States,  and  that  the  stickiness  and  deterioration 
which  developed  four  years  later  was  due  to  pressure  in  packing  and  storage  in 
high  temperatures  in  the  Philippines,  both  of  which  causes  were  beyond  the 
contractor’s  control,  it  would  be  futile  for  the  Government  to  attempt  to  recover 
the  value  of  the  coats  from  the  contractor.  If21f,  May  If,  193 j. 

DEFECTIVE  PERFORMANCE  ACCEPTED  WITHOUT  AUTHORITY 

885b.  Where  under  a  contract  for  installation  of  dry-cleaning  equipment  which 
called  for  two  heating  and  ventilating  systems,  only  one  was  furnished,  and 
the  contractor  refused  to  furnish  the  other  on  the  ground  that  the  contract  had 
been  accepted  by  the  contracting  officer  as  completed  in  accordance  with  plans 
and  specifications,  Held,  That  the  right  of  the  Government  to  two  heating  and 
ventilating  systems  could  not  be  alienated  or  waived  by  any  officer  of  the 
Government,  and  suit  should  be  brought  against  the  contractor  for  failure  of 
performance.  167,  Apr.  2J+,  1931f. 

EXPENSE  OF  PROCUREMENT  ELSEWHERE 

885c.  Under  a  contract  executed  on  standard  Government  form  no.  32  or  on 
War  Department,  Q.  M.  C.  form  no.  308,  in  case  of  failure  of  contractor  to 
deliver  any  part  of  the  materials  or  supplies  within  the  time  specified  because 
of  strikes,  the  Government  may  terminate  the  contract  and  procure  the  supplies 
in  the  open  market  or  otherwise,  but  any  excess  cost  occasioned  the  Govern¬ 
ment  by  such  action  may  not  be  charged  against  the  contractor,  provided 
the  contractor  promptly  notifies  the  contracting  officer  in  writing  of  the  cause 
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of  delay  and  the  contracting  officer  finds  that  the  delay  was,  in  fact,  due  to 
strike.  Whether  the  Government  should  terminate  the  right  of  the  contractor 
to  proceed  with  all  undelivered  supplies,  or  with  only  such  parts  thereof  as  to 
which  there  has  been  delay,  is  a  matter  for  administrative  determination, 
depending  on  whether  it  will  cost  the  Government  more  or  less  to  procure  the 
undelivered  supplies  elsewhere.  16},  Aug.  8,  193}. 

FAILURE  OF  PERFORMANCE 

885d.  A  contract  to  dig  a  well  with  no  specific  undertaking  to  obtain  water 
or  to  dig  to  any  particular  depth  imposes  no  other  obligation  than  to  dig  to  a 
reasonable  depth,  and  the  contract  is  fulfilled  by  drilling  to  a  depth  of  630  feet 
at  a  place  designated  by  contracting  officer  in  a  neighborhood  where  water  was 
reached  in  other  wells  at  a  depth  of  from  250  to  300  feet.  671,  Feb.  10,  193}. 

900.  The  citation  to  this  section  should  read  “32—300,  June  25,  1913 ;  Sept.  13,  1913.” 

EIGHT-HOUR  LAW 

CONTRACTS  WITHIN 

WORK  INCIDENTAL  TO  CONTRACT 

904a.  Transportation  of  piling  from  contractor’s  pile  booms  to  his  storage 
yard,  on  the  job,  and  intended  solely  for  fulfillment  of  a  contract  for  the  con¬ 
struction  of  a  tramway,  was  within  the  contemplation  of  the  contract  and 
subject  to  the  provisions  of  the  8-hour  law.  In  the  absence  of  facts  presenting 
a  case  of  extraordinary  emergency,  overtime  employment  on  such  transportation 
may  not  be  excused,  and  as  the  contract  was  not  one  for  transportation,  it  is 
not  excepted  from  the  law.  230. }}2,  Dee.  29,  1932. 

WORK  ORDINARILY  PERFORMED  BY  GOVERNMENT 

905a.  Where  a  Government  depot  engages  ordinarily  in  the  manufacture  of 
uniforms  for  the  Regular  Army,  National  Guard,  and  Reserve  Officers’  Training 
Corps,  but  because  of  limited  capacity  finds  it  necessary  occasionally  to  make 
contracts  for  requirements  in  excess  of  its  capacity,  such  contracts  would 
appear  to  cover  “work  which  up  to  the  time  of  the  making  of  the  contract 
therefor  has  ordinarily  been  performed  by  the  Government,  and  not  merely 
occasionally  or  to  a  limited  extent”  (29  Ops.  Atty.  Gen.  505),  and  should, 
therefore,  contain  a  provision  requiring  the  application  of  the  8-hour  law,  as  set 
out  in  section  1.  act  of  June  19,  1912  (37  Stat.  137)  ;  U.  S.  C.  40:  324.  230.}}2, 

July  20,  1933. 

EXTRAORDINAY  EMERGENCY 

905b.  *The  overtime  employment  of  fourteen  laborers  for  periods  of  five  and 
six  hours,  to  complete  an  unfinished  cellular  unit  of  a  breakwater  under  con¬ 
struction,  because  of  the  possibility  of  adverse  weather  conditions  which  would 
damage  the  work  already  done,  and  inability  to  obtain  a  relief  crew,  does  not 
constitute  an  “extraordinary  emergency”  within  the  meaning  of  the  8-hour 
law  of  June  19,  1912  (37  Stat.  137)  ;  U.  S.  C.  40:  324.  230.}}2,  Jan.  9,  1936. 

VIOLATIONS 

IMPOSITION  OF  PENALTY 

906.  A  request  by  a  contractor  to  a  district  engineer  to  reconsider  his  action 
in  withholding  a  penalty  under  the  8-hour  law  of  June  19,  1912  (37  Stat.  137)  ; 
U.  S.  C.  40 :  324,  does  not  constitute  an  appeal  to  the  Secretary  of  War  within 
the  meaning  of  the  act.  A  subsequent  letter  from  the  contractor  indicating  his 
120854 — 37 
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desire  to  have  the  penalties  considered  by  the  War  Department  but  dated  more 
than  6  months  after  they  were  withheld,  does  not  authorize  the  Secretary  of 
War  to  review  the  matter,  as  the  statute  specifically  provides  that  an  appeal 
for  a  review  shall  be  made  within  6  months  after  withholding  of  the  penalty. 
230.442,  Jan.  3,  1933. 

REPORT  TO  DEPARTMENT  OF  JUSTICE 

907a.  In  view  of  the  exemption  from  the  penal  statute  of  August  1,  1892  (27 
Stat.  340),  as  amended  by  the  act  of  March  3,  1913  (37  Stat.  726)  ;  U.  S.  C. 
40:  321,  of  persons  employed  in  dredging  or  rock  excavation  in  rivers  and 
harbors,  and  persons  engaged  in  construction  or  repair  of  levees  or  revetments 
necessary  for  protection  against  floods,  cases  involving  the  employment  of  such 
persons  in  excess  of  8  hours  per  day  should  not  be  reported  to  the  Department 
of  Justice,  under  section  2,  Executive  order  of  September  19,  1906.  230.442, 
Apr.  19,  1935. 

In  this  connection,  see  Executive  Order  No.  7158— A,  August  23,  1935,  superseding 
Executive  order  of  September  19,  190G,  supra. 

EMPLOYEES  OF  CONTRACTOR 

PREFERENCE  IN  EMPLOYMENT 

911.  Under  section  307,  Emergency  Relief  and  Construction  Act  of  July  21, 
1932  (  47  Stat.  724),  requiring  that  in  the  employment  of  labor  by  contractors 
preference  be  given  to  qualified  ex-service  men  with  dependents,  the  applicant 
should  submit  evidence  of  his  qualifications  on  applying  for  work  and  must 
demonstrate  his  qualifications  by  performance  after  employment.  If  he  proves 
not  qualified  he  may  be  discharged.  If,  after  qualified  ex-service  men  with 
dependents  have  been  given  a  fair  chance  to  apply  for  work,  men  without  mili¬ 
tary  service  are  employed,  contractors  will  not  be  required  to  discharge  such 
men  in  order  to  make  room  for  ex-service  men  subsequently  applying ;  but,  if 
additional  men  are  given  employment,  ex-service  men  must  be  given  the  first 
opportunity  to  qualify.  160,  Aug.  7,  1933. 

WAGES  AND  WOP,KING  CONDITIONS 

913a.  Where  a  subcontractor  on  a  Government  construction  contract  has 
deliberately  attempted  to  avoid  the  requirements  of  the  Bacon-Davis  Act  of 
March  3,  1931  (46  Stat.  1494)  ;  U.  S.  C.  40:  276a,  as  to  the  payment  of  prevail¬ 
ing  wages,  the  firm  may  properly  be  regarded  as  an  irresponsible  bidder  to 
which  awards  will  not  be  made  by  the  War  Department.  Should  the  general 
contractor  refuse  to  make  good  the  subcontractor’s  default  as  to  such  payments, 
the  only  remedy  open  to  the  Government  is  to  terminate  the  former’s  right  to 
proceed  with  the  work  or  such  part  of  the  work  as  to  which  there  has  been  a 
failure  to  pay  the  prevailing  wages,  and  hold  him  and  his  sureties  liable  for  any 
excess  cost  occasioned  to  the  Government  by  such  action.  248',  Nov.  23,  1933. 

EXPENSE;  LOSS;  DAMAGE 

COMPLIANCE  WITH  TERMS  OF  CONTRACT 

915.  Although  invitation  for  bids,  specifications,  and  contractor’s  bid  con¬ 
tained  no  express  provision  as  to  the  rate  of  wages  to  be  paid  skilled  labor,  and 
contractor  figured  his  labor  costs  on  the  basis  of  60  cents  per  hour,  which  was 
assumed  to  be  the  prevailing  rate  in  the  vicinity,  inasmuch  as  the  contract  exe¬ 
cuted  provided  specifically  for  the  payment  of  skilled  labor  at  the  rate  of  75 
cents  per  hour,  there  is  no  authority  for  payment  of  any  additional  amount  to 
the  contractor.  248,  Feb.  23,  1934. 
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FORMS 

927a.  In  cases  in  which  chemical  and  physical  tests  of  material  furnished 
the  Government  are  to  be  made  prior  to  the  acceptance  of  such  material,  a  pro¬ 
vision  that  the  period  of  discount  for  prompt  payment  shall  begin  on  the  date 
of  completion  of  such  tests,  constitutes  a  deviation  from  the  prescribed  standard 
Government  form  of  bid  (supply  contract),  form  no.  31,  and  may  be  author¬ 
ized  only  by  the  interdepartmental  Board  of  Contracts  and  Adjustments,  with 
the  approval  of  the  Director  of  the  Bureau  of  the  Budget.  400.12,  Feb.  25,  1932. 

MODIFICATION 

935a.  Where  a  contract  required  the  contractor  to  furnish  airplane  propeller 
hubs,  a  change  order  providing  for  the  procurement  of  complete  propellers,  by 
requiring  the  contractor  to  assemble  the  hubs  with  propeller  blades  to  be  fur¬ 
nished  by  the  Government,  was  improper,  as  the  additional  services  desired  did 
not  fall  within  the  general  scope  of  the  contract.  Such  additional  services 
should  be  procured  under  a  new  and  separate  contract.  400.12,  Dec.  23,  1934. 

PREFERENCE  TO  AMERICAN  MATERIAL 

945a.  Title  I,  act  of  February  23,  1931  (46  Stat.  1287)  ;  U.  S.  C.  10:  1212,  pro* 
vides  that  in  the  expenditure  of  appropriations  in  that  act  the  Secretary  of 
War  shall,  unless  in  his  discretion  the  interest  of  the  Government  will  not  per¬ 
mit,  purchase,  or  contract  for,  within  the  limits  of  the  United  States  only  arti¬ 
cles  of  the  growth,  production,  or  manufacture  of  the  United  States,  notwith¬ 
standing  that  such  articles  may  cost  more,  if  such  excess  cost  be  not  unreason¬ 
able.  Held,  That  in  the  absence  of  a  determination  by  the  Secretary  of  War 
that  the  interest  of  the  Government  will  not  permit  the  application  of  that  act 
to  such  a  purchase,  a  purchasing  officer  may  not  avoid  its  provisions  by  desig¬ 
nating  as  the  article  which  he  requires  one  not  grown,  produced,  or  manufac¬ 
tured  in  the  United  States.  400.12,  Sept.  4<  1931. 

Permanent  legislation  similar  to  the  provision  cited  above  was  approved  March  8,  1982 
(47  Stat.  62)  ;  U.  S.  C.  10:  1212. 

Under  section  2.  title  III,  act  of  March  3,  1933  (47  Stat.  1520)  ;  U.  S.  C.  41: 
10a,  an  article  manufactured  in  the  United  States  from  foreign  materials  may 
not  be  purchased  if  such  an  article  manufactured  in  the  United  States  from  do¬ 
mestic  materials  is  available  at  a  reasonable  price,  in  sufficient  quantity,  and  of 
satisfactory  quality.  If  not  so  available,  articles  manufactured  from  foreign 
materials  may  be  purchased  without  restriction  and  the  lowest  bid  must  be  ac¬ 
cepted,  whether  submitted  by  American  or  foreign  manufacturers  or  processers. 
For  example,  tea  is  not  grown  commercially  in  this  country,  so  that  tea  blended 
in  the  United  States  is  not  entitled  to  preference  over  tea  blended  abroad,  except 
where  cost  and  quality  are  equal.  435,  May  20,  1933. 

Section  2,  title  III,  act  of  March  3,  1933  (  47  Stat.  1520)  ;  U.  S.  C.  41 :  10a, 
requiring  procurement  of  domestic  materials  for  public  use,  is  not  applicable 
to  the  procurement  of  uniforms  for  Reserve  Officers’  Training  Corps  students 
purchased  from  funds  paid  in  commutation  of  uniforms  under  section  47,  Na¬ 
tional  Defense  Act,  U.  S.  C.  10 :  389,  as  such  uniforms  are  neither  purchased  nor 
owned  by  the  United  States.  400.12,  May  23,  1933. 

The  refining  of  raw  sugar  constitutes  manufacture.  Where  sugar  refined  in 
the  United  States  is  used  in  the  manufacture  in  the  United  States  of  articles, 
materials,  or  supplies  which  otherwise  comply  with  the  requirements  of  section 
2,  title  III,  act  of  March  3,  1933  (47  Stat.  1520)  ;  U.  S.  C.  41 :  10a,  as  to  procure¬ 
ment  of  supplies  of  domestic  manufacture  or  production,  there  is  no  necessity 
for  showing  the  country  of  origin  of  the  raw  sugar.  430,  June  8,  1933. 
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*The  definitions  of  the  terms  “United  States”  and  “public  use”  contained  in 
section  1,  title  III,  act  of  March  3,  1933  (47  Stat.  1520)  ;  U.  S.  C.  41 : 10c,  when 
considered  together,  indicate  a  specific  intent  that  materials  of  Philippine  pro¬ 
duction  should  be  regarded  as  “domestic”  for  the  purposes  of  the  act ;  and  the 
Philippine  Independence  Act  of  March  24,  1934  (48  Stat.  456)  ;  U.  S.  C.  48:  1231, 
et  seq.,  caused  no  change  in  the  relationship  between  the  Philippines  and  the 
United  States  which  affects  this  conclusion.  093,  June  19,  1936. 

PAYMENT  OF  CONTINGENT  FEE  BY  CONTRACTOR 

945b.  The  Secretary  of  War  has  the  right  in  a  particular  case,  if  he  deems 
such  action  to  be  in  the  interest  of  the  Government,  to  reject  a  low  bid  by  reason 
of  the  fact,  if  capable  of  proof,  that  a  bidder  has  employed  a  person  or  firm  upon 
an  agreement  for  a  commission,  percentage,  brokerage,  or  contingent  fee,  to 
solicit  or  secure  the  business  to  which  such  bid  pertained,  subject  to  the  qualifi¬ 
cations  stated  in  article  11  of  standard  Government  contract  form  no.  32  as 
to  bona  fide  commercial  or  selling  agencies  maintained  by  the  bidder  for  the  pur¬ 
pose  of  securing  business.  163,  Mar.  23,  1934- 

A  provision  requiring  that  each  bid  submitted  in  response  to  a  War  De¬ 
partment  invitation  shall  be  accompanied  by  an  affiavit  that  the  bidder  has 
not  employed  any  person  to  solicit  or  procure  the  award  or  contract  upon 
any  agreement  for  compensation  upon  a  contingent  basis,  may  legally  be  incor¬ 
porated  in  invitations  for  bids  issued  by  the  War  Department,  provided  the 
Secretary  of  War  shall  determine  such  action  to  be  in  the  interest  of  the 
Government  or  of  the  public  welfare.  (MSS.  Ops.  Atty.  Gen.,  July  29,  1933.) 
163,  Apr.  5,  1931 

PURCHASE  PRICE  OR  QUANTUM  MERUIT 

VARIABLE  PRICE 

947.  The  provision  in  article  3  of  standard  Government  form  no.  43  for  in¬ 
crease  or  decrease  in  contract  price  of  coal  in  case  of  changes  in  wage  scales, 
that  claim  for  any  increase  is  to  be  presented  within  60  days,  means  60  days 
from  the  time  the  change  in  wage  scale  is  effective.  403.3,  July  23,  1934 • 

SPECIFICATIONS 

952a.  There  is  no  question  as  to  the  authority  of  the  Secretary  of  War  to 
prescribe  specifications  sufficiently  restrictive  to  insure  the  obtaining  of  articles 
suitable  to  the  Government’s  needs ;  and  if  he  determines  that  such  needs  can 
be  met  only  by  a  proven  product,  manufactured  and  installed  by  experienced 
and  skilled  personnel,  for  which  expert  servicing  facilities  are  available,  such 
requirements  may  lawfully  be  prescribed.  400.12,  Mar.  25,  1935. 
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DECEASED  PERSONS 

Secs. 

956.  BURIAL  EXPENSE. 

966-975.  EFFECTS  OF  ARMY  PERSONNEL. 
976a.  HEADSTONES. 

977.  JURISDICTION. 

BURIAL  EXPENSE 

CIVILIAN  EMPLOYEES 


956.  The  act  of  March  9,  1928  (45  Stat.  251)  ;  U.  S.  C.  10:  916,  and  annual 
appropriations  thereunder,  and  par.  lc.  AR  5-280,  provide  for  the  burial  of 
civilian  employees  on  field  duty.  Therefore,  burial  of  the  remains  of  a  civilian, 
who  died  while  employed  as  a  ward  attendant  at  an  Army  hospital  located 
within  the  continental  limits  of  the  United  States,  leaving  no  funds  nor  rela¬ 
tives  able  to  pay  for  his  burial,  is  authorized,  as  an  incident  to  the  work  on 
wdiich  he  was  engaged.  Such  burial  should  be  at  the  least  possible  expense  to 
the  United  States.  (11  Comp.  Dec.  789.)  293.4,  Oct.  1931. 

EFFECTS  OF  ARMY  PERSONNEL 

DISPOSITION 


966.  The  third  sentence  beginning  on  the  fifth  line  of  the  opinion  in  the  1912-30  Digest 
should  be  eliminated. 

WIDOW  OR  LEGAL  REPRESENTATIVE  PRESENT 

968 Under  A.  W.  112  and  pertinent  Army  Regulations,  the  widow  of  a 
deceased  soldier,  claiming  the  personal  effects  of  the  deceased,  both  as  widow 
and  as  beneficiary  under  his  will,  is  the  proper  party  to  whom  the  effects  should 
be  delivered  by  the  military  authorities.  The  War  Department  cannot  be  con¬ 
cerned  wfith,  or  attempt  to  adjust,  private  disputes  or  conflicting  claims  to  the 
effects,  or  the  division  thereof,  or  the  administration  of  the  estate,  between 
members  of  the  deceased’s  family.  210.871,  June  8,  1932. 

WIDOW  OR  LEGAL  REPRESENTATIVE  NOT  PRESENT 
Authority  of  Summary  Court 


PROPERTY  SUBJECT  TO  LIEN 

970.  When  a  vendor  files  a  claim  with  the  local  summary  court  for  the  bal¬ 
ance  due  on  a  watch  purchased  under  a  conditional  bill  of  sale  by  a  deceased 
soldier,  and  there  is  no  cash  in  the  deceased  soldier’s  estate  from  wdiicli  to  pay 
the  claim,  the  summary  court  may  return  the  watch  to  the  vendor  provided  he 
withdraws  his  claim  and  asserts  title  under  the  terms  of  the  conditional  bill 
of  sale.  220.871,  Oct.  6,  1931. 

An  automobile  of  a  deceased  officer,  even  though  encumbered  by  a  mortgage 
or  lien,  may  be  sold,  and  the  outstanding  indebtedness  thereon  paid,  by  the 
summary  court  upon  the  express  direction  and  authority  of  the  person  entitled 
to  its  possession  under  A.  W.  112.  When  such  authority  is  obtained,  the  sale 
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does  not  constitute  an  administration  of  the  estate,  as  the  summary  court 
merely  acts  as  agent  for  the  person  entitled  to  the  automobile.  210.871,  Oct. 
11,  1932. 

Where  the  only  indebtedness  of  a  deceased  member  of  the  Soldiers’  Home  was 
to  an  automobile  dealer  who  held  a  chattel  mortgage  on  a  car  sold  to  the 
soldier  for  $467,  on  which  only  $37  had  been  paid  although  the  soldier  enjoyed 
its  use  for  over  a  year,  and  his  domestic  affairs  are  so  entangled  that  it  is 
impossible  to  designate  a  widow,  and  there  is  no  legal  representative  to  take,  the 
summary  court  may  surrender  the  car  to  the  dealer  without  incurring  liability 
in  so  doing.  1^51.1,  Aug.  2,  1934. 

Distribution 

UNDER  WILL 

973.  When  a  soldier  dies  leaving  a  next  of  kin  and  a  will,  the  latter  serves 
to  put  the  summary  court  on  notice  that  a  legal  representative  may  be  appointed, 
in  which  case  he  will  be  entitled  to  the  effects  of  the  deceased  in  preference  to 
the  next  of  kin,  as  provided  under  A.  W.  112.  The  summary  court  should  hold 
the  effects  for  a  reasonable  length  of  time  after  notice  of  the  will  to  persons 
interested  therein,  to  determine  whether  a  legal  representative  will  be  desig¬ 
nated.  220.871,  Mar.  21,  1932. 

TRANSPORTATION 

975.  The  privately  owned  automobile  of  a  deceased  officer  clearly  is  included 
in  the  term  “effects”,  as  used  in  A.  W.  112,  which  must  be  shipped,  if  desired, 
to  his  heirs  or  legal  representative,  at  Government  expense.  210.871,  Mar.  24, 
1931. 

Section  209,  act  of  June  30,  1932  (47  Stat.  405)  ;  U.  S.  C.  10  :  824,  and  the  War 
Department  appropriation  act  for  the  fiscal  year  1933  (  47  Stat.  672),  prohibit 
the  transportation  at  Government  expense  of  an  automobile  owned  by  a  de¬ 
ceased  officer  to  his  legal  heirs  when  death  occurred  within  the  continental 
limits  of  the  United  States.  210.871,  Sept.  30,  1932. 

The  provisions  of  the  War  Department  appropriation  act  of  July  14,  1932  (  47 
Stat.  672),  authorize  the  shipment  at  Government  expense  of  an  officer’s  auto¬ 
mobile,  transported  to  a  foreign  station  prior  to  the  approval  of  the  act,  only 
from  the  foreign  station  to  the  usual  port  of  entry  in  the  United  States.  As 
shipment  from  the  port  of  entry  to  deceased’s  heir  or  legal  representative,  at 
Government  expense,  is  not  authorized,  either  by  the  current  appropriation  act 
or  by  section  209,  act  of  June  30,  1932  (47  Stat.  405)  ;  U.  S.  C.  10:  824,  the  pro¬ 
visions  of  A.  W.  112  are  limited  accordingly.  210.871,  Oct.  5,  1932. 

HEADSTONES 

976a.  There  is  no  authority  in  law  or  regulations  for  the  expenditure  of 
public  funds  in  placing  headstones  on  the  graves  of  soldiers  buried  in  post  ceme¬ 
teries  where  it  does  not  appear  that  they  were  soldiers  of  any  war  in  which  the 
United  States  was  engaged.  293.3,  Dec.  3,  1931. 

JURISDICTION 

977.  In  view  of  the  clear  intent  of  Congress  in  enacting  A.  W.  113  to  vest 
in  the  summary  court  officer  designated  by  the  commanding  officer  of  a  military 
reservation  full  jurisdiction  to  exercise  all  the  functions  usually  pertaining  to 
the  civil  office  of  coroner,  the  post  commander  may,  when  in  his  judgment  an 
autopsy  is  necessary  for  a  proper  investigation  of  the  cause  of  death,  order  the 
summary  court  officer  to  have  such  autopsy  performed.  707.2,  July  29,  1935. 


Chapter  9 


EXECUTIVE  DEPARTMENTS  AND  INDEPENDENT 

ESTABLISHMENTS 

IN  GENERAL 

OFFICIAL  RECORDS 
FURNISHING  INFORMATION  FROM 
In  General 

984.  A  court  of  the  Philippine  Islands  issued  a  subpena  duces  tecum  to  a 
quartermaster,  asking  for  certain  contracts  and  public  records.  Held,  That  it 
is  to  the  interest  of  every  good  citizen  and,  most  of  all,  to  the  interest  of  the 
United  States,  that  justice  be  done.  In  some  instances  the  truth  can  be  ascer¬ 
tained  and  justice  done  only  through  disclosure  of  official  records.  Possible 
inconvenience  to  the  Government  must  give  way  to  the  foregoing  considerations. 
The  papers  requested  will  be  furnished  in  answer  to  the  subpena,  provided : 

(a)  Their  disclosure  will  not  form  the  basis  of  a  claim  against  the  United 
States ; 

(b)  They  are  not  of  a  confidential  character,  such  as  for  example  those  relat¬ 
ing  to  war  plans,  secret  processes,  or  inventions ;  or 

(c)  There  are  no  other  compelling  reasons  of  public  policy  requiring  the 
Secretary  of  War  to  keep  the  records  in  question  secret.  313.5,  Aug.  li \,  1931. 

A  subpena  duces  tecum,  commanding  the  administrative  assistant  of  the  Sec¬ 
retary  of  War  to  produce  certain  War  Department  records  in  court,  is  not 
legally  effective  in  requiring  him  to  produce  such  records,  as  he  is  not  the  legal 
custodian  thereof.  However,  the  subpena  requires  the  personal  attendance  of 
the  assistant  and  the  Secretary  of  War  may  authorize  him  to  produce  before  the 
court  such  of  the  records  as  will  not  prejudice  the  public  interest.  313.5,  May 
2,  1933. 

Where  one  commercial  organization  succeeds  another,  there  is  no  objection 
to  the  War  Department  furnishing  to  the  successor  copies  of  letters  sent  by  or 
to  the  parent  organization,  looking  to  the  sale  of  its  product,  and  which  appar¬ 
ently  contain  nothing  that  the  successor  did  not  already  possess,  provided  the 
fact  of  succession  be  clearly  established,  no  expense  to  the  United  States  is 
entailed,  and  the  request  is  accompanied  by  a  statement  of  the  purpose  for 
which  the  correspondence  is  desired  as  well  as  a  release  from  any  and  all  claims 
against  the  Government  in  consideration  for  furnishing  same.  313.5,  Jan.  26, 
1934 • 

There  is  no  reason  why  a  member  of  the  Civilian  Conservation  Corps  injured 
in  a  collision  between  an  automobile  and  a  bus,  or  his  attorney,  should  not  be 
permitted  to  interview  members  of  the  camp  who  have  personal  knowledge  of 
the  accident,  for  the  purpose  of  obtaining  information  to  use  in  connection  with 
a  contemplated  action,  not  involving  the  United  States,  against  the  bus  company. 
013.2,  Feb.  12,  1934. 
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In  Connection  With  Claims  Against  the  United  States 

989.  *  Where  it  appears  that  information  requested  concerning  automobiles 
equipped  with  patented  shock  absorbers  which  have  been  furnished  to  the  Gov¬ 
ernment  might  be  made  the  basis  of  a  claim  against  the  United  States  under 
the  act  of  June  25,  1910,  as  amended  by  the  act  of  July  1,  1918  (40  Stat.  705)  ; 
U.  S.  C.  35:  68,  the  information  may  not  be  furnished,  even  though  the  party 
requesting  the  information  gives  assurance  that  it  will  not  be  used  for  this 
purpose.  Sec.  109,  Criminal  Code  (35  Stat.  1107)  ;  U.  S.  C.  18:  198.  313.5 , 
Fet).  3,  1936. 

In  Connection  With  Claims  by  the  United  States 

992a.  Where  the  United  States  is  seeking  to  collect  from  a  surety  company 
on  the  bond  of  a  defaulting  officer,  the  surety  company  may  properly  be  fur¬ 
nished  copies  of  vouchers  pertaining  to  the  alleged  irregularities.  The  furnish¬ 
ing  of  such  information  would  in  no  way  contravene  the  provisions  of  section 
109,  Criminal  Code  (35  Stat.  1107)  ;  U.  S.  C.  18:  198,  and  is  clearly  within  the 
intendment  of  the  act  of  August  8,  1888  (25  Stat.  387)  ;  U.  S.  C.  6 :  4.  000.71, 

May  31,  1935. 

1005.  The  citation  to  the  second  opinion  in  the  1912-30  Digest  should  read  “601.1,  Mar. 
15,  1930 ." 
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ACQUISITION. 
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LEASE  FROM  THE  UNITED  STATES. 
LICENSE  FROM  THE  UNITED  STATES. 
MILITARY  POSTS. 

SALE. 

TITLE. 


ACQUISITION 

FOR  MILITARY  PURPOSES 
AUTHORITY 

• 

1007.  Under  the  act  of  May  26,  1928  (45  Stat.  750),  lands  may  be  condemned 
subject  to  a  stipulation  that  the  lessees  shall  have  uninterrupted  possession  of 
their  leasehold  interests  until  they  expire.  Since  the  act  evidences  a  deter¬ 
mination  by  Congress  that  all  lands  authorized  to  be  condemned  under  it  are 
necessary  for  a  proposed  flying  field,  congressional  authorization  is  necessary 
to  justify  the  condemnation  of  a  part  only.  601.1,  Nov.  2,  1932. 

BURIALS 

IN  NATIONAL  CEMETERIES 


1020a.  A  person  discharged  from  the  Army  during  the  World  War  by  reason 
of  being  an  alien  enemy  is  not  entitled  to  be  buried  in  a  national  cemetery  under 
R.  S.  4878  as  amended  by  the  act  of  April  15,  1920  (  41  Stat.  552)  ;  U.  S.  C. 
24:281.  220.803,  Jan,  29,  1931. 

The  burial  in  national  cemeteries  of  contract  nurses  employed  by  the  Army 
is  authorized  by  the  act  of  April  15,  1920  (  41  Stat  552)  ;  U.  S.  C.  24:  281. 
Authority  for  burial  in  national  cemeteries  of  contract  surgeons  (including 
contract  dentists)  who  die  while  so  employed  may  be  inferred  from  the  act  of 
March  9,  1928  (45  Stat.  251)  ;  U.  S.  C.  10:  916,  which  authorizes  the  preparation 
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§  1025] 

and  transportation  of  their  remains  either  to  their  homes  or  to  national 
cemeteries  in  the  discretion  of  the  Secretary  of  War.  293,  Feb.  26,  1931f. 

IN  POST  CEMETERIES 

1025.  There  is  no  statutory  inhibition  against  the  burial  of  a  former  enlisted 
man  in  a  post  cemetery,  notwithstanding  the  fact  that  his  separation  from  the 
service  was  under  other  than  honorable  conditions.  Such  burial  is  not  author¬ 
ized,  though  not  specifically  prohibited,  by  paragraph  1,  AR  210-500.  Burial 
in  post  cemeteries  may  be  limited,  except  in  cases  specially  authorized  by  the 
Secretary  of  War,  to  deceased  persons  eligible  under  the  law  and  regulations 
for  burial  in  a  national  cemetery.  As  to  interments  heretofore  permitted  by 
authority  of  the  post  commander,  the  remains  should  not  be  disturbed,  and 
the  graves  should  be  maintained  in  proper  condition  by  the  War  Department. 
293.3,  Dec.  3,  1931. 

CIVIL  LAWS  AFFECTING  MILITARY  RESERVATIONS 

FEDERAL  LAWS 

WORKMEN’S  COMPENSATION 

1026.  *The  act  of  June  25,  1936  (49  Stat.  1938)  ;  U.  S.  C.  40:  290,  purporting 
to  grant  to  States  the  authority  to  apply  State  workmen’s  compensation  laws  to 
all  lands,  buildings,  etc.,  owned  or  held  by  the  United  States  within  the  exterior 
boundaries  of  any  State,  is  not  applicable  to  a  post  exchange  in  the  Territory  of 
Hawaii.  0016,  Nov.  17,  1936. 

STATE  LAWS 

VITAL  STATISTICS 

1031a.  Where  the  United  States  has  exclusive  jurisdiction  over  a  national 
cemetery,  a  State  law  requiring  reports  of  burials  therein  is  not  operative  over 
said  cemetery  and  the  superintendent  is  not  compelled  to  comply  therewith. 
Whether  he  should  do  so  as  a  matter  of  policy  is  for  administrative  determina¬ 
tion.  (See  in  this  connection  pars.  6  and  7,  AR  40-1080.)  293,  Aug.  7,  1933. 

.CONSTRUCTION  OF  GOVERNMENT  BUILDINGS 

COST  LIMITS 

POST  EXCHANGE  BUILDINGS 

1036a.  There  is  no  statutory  restriction  on  the  power  of  the  Secretary  of  War 
to  permit  the  construction  by  a  post  exchange  of  a  permanent  building  on  a 
military  reservation,  $25,000  to  be  paid  from  post  exchange  funds,  and  Govern¬ 
ment  material  and  troop  labor  valued  respectively  at  $5,000  and  $24,000  to  be 
used  in  the  construction  work.  The  limitations  and  requirements  of  R.  S.  1136 : 
U.  S,  C.  10 : 1339,  have  no  reference  to  the  labor  cost  of  structures  if  such  labor 
is  that  of  the  troops.  631,  Apr.  16,  19 3 If. 

QUARTERS 

1036b.  The  act  of  February  25,  1927  (44  Stat.  1235)  ;  U.  S.  C.  10:  1337a,  fixing 
limits  of  cost  for  officers’  quarters,  is  not  an  authorization  and  is  unaffected 
by  section  320  of  the  Economy  Act  of  June  30,  1932  (  47  Stat.  412),  reducing 
all  authorizations  for  public  buildings  by  10  percent.  Where  a  lump-sum 
authorization  is  made  for  a  number  of  quarters,  section  320  is  satisfied  by 
reducing  the  lump  sum  10  percent,  and  does  not  of  itself  require  reduction  of 
the  number  of  quarters  to  be  built.  Section  320  does  not  affect  the  well-known 
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practice  of  the  War  Department  of  deviating  from  the  number  of  quarters 
upon  which  the  estimate  was  based  if  variance  between  estimated  costs  and  bids 
received  so  requires.  020,  Aug.  1 ,  1932. 

CONVEYANCES 

TO  THE  UNITED  STATES 

CONSTRUCTION 

1040a.  A  deed  conveying  to  the  United  States  a  perpetual  easement  in  certain 
lands  for  the  construction  and  maintenance  of  a  water-pipe  line,  reserved  to 
the  grantor  a  water  supply  for  “the  buildings  of  said  grantors,  their  heirs,  and 
assigns”,  in  lieu  of  wells  which  were  taken  and  filled  up  by  the  United  States 
in  construction  of  its  pipe  line.  On  the  question  whether  the  deed  can  be  so 
construed  as  to  permit  the  supplying  of  water  from  the  Government  pipe  line 
to  other  buildings  that  may  be  erected  either  by  the  present  owner  or  by  third 
parties  on  land  purchased  from  the  present  owner,  Held,  That  the  paramount 
rule  for  construing  contracts  is  to  give  effect  to  the  actual  intent  of  the  parties. 
Where  the  language  in  the  deed  clearly  indicates  that  the  parties  did  not  con¬ 
template  the  erection  of  other  buildings  requiring  a  water  supply  from  the  same 
source,  and  the  deed  specifically  mentions  the  buildings  to.  be  supplied  with 
water,  the  language  of  the  deed  should  not  be  construed  so  as  to  require  the 
Government  to  furnish  water  to  any  other  buildings  than  those  mentioned  in 
the  deed  or  to  buildings  of  a  similar  character  and  location  erected  to  replace 
them.  671,  Oct.  24,  1931. 

PROPERTY  INCLUDED 

1040b.  Where  a  treaty  which  granted  land  to  the  United  States  does  not 
specifically  vest  in  the  United  States  title  to  personal  property  of  the  grantor 
nation  situated  thereon,  the  fact  that  the  United  States  has  been  in  possession 
of  the  land  for  approximately  30  years  during  which  period  the  grantor  has 
never  made  claim  to  the  property,  would  indicate  that  it  was  the  intention  of 
the  parties  that  the  personal  property  should  pass  to  the  United  States  along 
with  the  other  property  ceded.  Consequently  the  United  States  now  has  title 
to  and  the  right  to  dispose  of  such  property.  ^72,  Jan.  17,  1933. 

EASEMENTS  FROM  THE  UNITED  STATES 

EXISTING  PRIOR  TO  ACQUISITION  OF  TITLE 

1044a.  Prior  to  the  conveyance  of  certain  lands  to  the  United  States  a  trans¬ 
mission  line  was  constructed  thereon  under  authority  of  an  unrecorded  grant. 
No  exception  or  reservation  of  this  easement  was  made  in  the  warranty  deed  by 
which  the  United  States  acquired  title  to  the  land.  On  the  question  whether  the 
electric  company  now  has  an  easement  to  maintain  such  a  line  or  whether  it  is 
the  property  of  the  United  States,  Held,  That  the  presence  of  the  line  on  the 
land  at  the  time  of  purchase  constituted  notice  of  a  probable  outstanding  right 
of  the  electric  company  and  that,  the  company  has  a  legal  right  to  maintain  its 
line  as  it  existed  at  the  time  the  United  States  acquired  the  land,  but  that  an 
easement  for  this  purpose  may  properly  be  granted  under  the  act  of  March  4, 
1911  (36  Stat.  1253)  ;  U.  S.  C.  16:  420,  with  provision  for  the  extinguishment  of 
all  prior  rights  of  the  company.  Held  further,  That  as  the  Government’s  grant¬ 
ors  failed  in  their  warranty  deed  to  the  United  States  to  except  the  easement 
rights  theretofore  granted,  they  are  liable  for  damages,  if  any,  sustained  by  the 
United  States  by  reason  of  the  existence  of  the  line  on  the  property  conveyed. 
680.1,3,  Mar.  29,  1932. 
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EASEMENTS  OR  LICENSES  TO  THE  UNITED  STATES 

ASSUMPTION  OP  LIABILITY 

1046.  The  power  of  the  Secretary  of  War  to  accept  a  donation  of  a  tract  of 
land  for  an  aviation  field  under  the  act  of  August  29,  1916  (  39  Stat.  622)  ;  U.  S.  C. 
10:  1342,  includes  the  lesser  power  to  accept  donation  of  the  temporary  use  of 
such  field  without  obligation  to  pay  for  such  use.  The  United  States  could  not, 
however,  agree  to  indemnify  a  city  for  loss  or  damage  due  to  Government  opera¬ 
tions,  nor  to  save  a  city  harmless  from  loss  or  damage  to  property  of  the  United 
States  or  its  personnel,  in  view  of  R.  S.  3679 ;  U.  S.  C.  31 :  665.  No  official  of  the 
Government  is  empowered  to  release  or  waive  any  lawful  claim  which  the  Gov¬ 
ernment  may  have.  152,  Mar.  20,  1934. 

JURISDICTION 

MILITARY  RESERVATIONS 

1064a.  A  State  law  ceded  to  the  United  States  jurisdiction  over  all  lands 
acquired  for  certain  purposes,  “ Provided ,  That  an  accurate  description  and  plat 
of  such  lands  so  acquired  *  *  *  shall  be  filed  with  the  Governor  of  the 

State.”  The  proviso  is  held  to  be  a  condition  precedent  designed  to  secure 
certainty  as  to  time  when  such  cession  is  effective  and  the  tract  covered  thereby. 
Exclusive  jurisdiction  does  not  vest  in  the  United  States  until  this  condition  has 
been  complied  with.  012.313,  Mar.  26,  1932. 

By  virtue  of  article  I,  section  8,  clause  17,  of  the  Constitution,  when  lands  are 
purchased  by  the  United  States  with  the  consent  of  the  legislature  of  the  State 
in  which  they  are  situated,  for  the  specific  purposes  enumerated  therein,  the 
Federal  jurisdiction  is  exclusive  of  all  State  authority.  Under  the  provisions  of 
section  50,  article  4,  chapter  57,  Consolidated  Laws  of  New  York,  the  Legislature 
of  the  State  of  New  York  consents  to  the  purchase  by  the  United  States  of  land 
for  certain  designated  purposes,  and  under  section  52  it  is  provided  that  upon 
the  filing  by  the  United  States  in  the  office  of  the  secretary  of  state  of  New  York, 
of  certain  evidence  of  title,  the  Governor  may  execute  a  deed  of  cession  if  he 
deems  it  proper.  Held,  That  the  lands  comprising  the  Schenectady  General 
Depot,  Brooklyn  Army  Supply  Base,  Mitchel  Field,  and  Camp  Upton,  were  ac¬ 
quired  for  purposes  among  those  named  in  section  50,  supra,  and  also  within  the 
contemplation  of  article  I,  section  8,  clause  17  of  the  Constitution,  and  that  the 
United  States  became  vested  with  exclusive  jurisdiction  simultaneously  with  the 
acquisition  of  title,  but  that  the  formalities  of  section  52,  supra,  should  be  com¬ 
plied  with  as  a  matter  of  comity  and  for  the  practical  reason  that  the  limits  of 
the  reservations  will  be  made  a  matter  of  record  in  the  office  designated  by  the 
laws  of  New  York  in  order  that  the  public  may  know  where  the  State’s  jurisdic¬ 
tion  ends  and  the  Federal  jurisdiction  commences.  Held  further,  That  the  gen¬ 
eral  consent  of  New  Jersey  contained  in  the  act  of  March  29.  1907  (P.  L.  1907, 
p.  43;  Compiled  Statutes  of  New  Jersey,  vol.  4,  p.  5393),  to  the  acquisition  of 
lands  in  that  State  by  the  United  States,  extends  to  the  lands  comprised  in  the 
Delaware  Ordnance  Depot,  Camp  Dix,  and  the  Port  Newark  Army  Base,  and 
that  by  virtue  of  article  I,  section  8,  clause  17  of  the  Constitution,  exclusive 
jurisdiction  vests  in  the  United  States.  680.2,  Mar.  30,  1932. 

State  statutes  consenting  to  the  acquisition  of  lands  by  the  United  States  by 
purchase,  condemnation,  or  otherwise,  and  expressly  ceding  to  the  United  States 
jurisdiction  over  any  lands  so  acquired,  but  providing  that  jurisdiction  shall  not 
vest  until  the  United  States  has  acquired  title,  do  not  vest  exclusive  jurisdic¬ 
tion  in  the  United  States  over  a  Federal  military  reservation  in  such  State  held 
under  a  lease  for  1  year,  with  the  option  in  the  Government  to  renew  annually 
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for  099  years;  and  private  property  located  on  such  reservation  is  not  exempt 
from  State  taxation  by  virtue  of  its  situs.  012.313,  May  18,  1933. 

LEASE  FROM  THE  UNITED  STATES 

AUTHORITY  AND  CONSIDERATION 

1069.  While  a  license  for  the  gathering  of  coconuts  from  trees  on  a  military 
reservation  may  not  be  granted  unless  authorized  by  Congress,  the  trees  may  be 
leased  and  the  gathering  of  fruit  therefrom  allowed  as  an  incident  to  the  lease ; 
or  an  agreement  may  be  entered  into  with  the  highest  bidder  to  sell  him  such 
coconuts  as  are  surplus  to  the  needs  of  the  United  States  and  which  would 
otherwise  go  to  waste,  provided  no  appropriated  funds  are  involved  in  raising 
the  fruit  and  no  stipulated  quantity  is  agreed  to  be  furnished,  the  proceeds 
to  be  deposited  in  the  Treasury  of  the  United  States  as  miscellaneous  receipts, 
as  required  by  R.  S.  3617  ;  U.  S.  C.  31 :  484,  and  R.  S.  3618;  U.  S.  C.  31 :  487.  (See 
MSS  Dec.  Comp.  Gen.  A-34549,  Dec.  19,  1930.)  68041,  Nor.  12,  1932. 

A  grant  which  involves  the  exclusive  possession  of  buildings  and  grounds  and 
conveys  an  interest  therein  is  in  effect  a  lease,  the  only  authority  for  which  is 
the  act  of  July  28,  1892  (27  Stat.  321)  ;  U.  S.  C.  40:  303,  which,  in  connection 
with  section  321,  Economy  Act  (47  Stat.  412)  ;  U.  S.  C.  40  :  303b,  requires  a 
money  consideration,  and  one  which  is  adequate  rather  than  nominal.  676.3, 
Nov.  8,  1933. 

1075.  The  citation  to  the  opinion  in  the  1912—30  Digest  should  read  “80-722,  Feb.  10, 
1917.” 

ASSIGNMENT 

1075a.  On  question  whether  R.  S.  3737 ;  U.  S.  C.  41 :  15,  prohibits  assignment 
of  a  lease  of  land  from  the  United  States,  said  lease  containing  a  provision 
forbidding  the  lessee  to  assign  the  same  without  first  obtaining  the  permission 
of  the  Secretary  of  War,  Held,  That  in  view  of  the  context  of  the  act  from 
which  R.  S.  3737  is  derived,  considering  the  provisions  of  the  leasing  act  of 
July  28,  1892  (27  Stat.  321)  ;  U.  S.  C.  40:  303,  together  with  the  provision,  supra, 
in  the  lease  under  consideration,  and  in  the  light  of  cited  court  decisions  to  the 
effect  that  the  language  of  R.  S.  3737  does  not  embrace  leases  of  real  estate,  the 
Secretary  of  War  may  legally  consent  in  advance  to  the  proposed  assignment. 
68041,  Fcl).  19,  1931. 

MODIFICATION 

1078.  Where  the  Government  has  vested  contractual  rights  under  a  lease, 
such  rights  must  be  considered  as  valid  and  enforceable.  The  present  or  pro¬ 
spective  financial  condition  of  the  lessee  is  not  properly  for  consideration  in 
determining  whether  it  would  be  advantageous  to  the  United  States  to  reduce 
the  rental,  or  otherwise  modify  the  contract,  with  a  view  to  avoiding  a  possible 
default  by  the  lessee.  825.1,  May  24,  1933. 

RESCISSION 

1079.  *A  five-year  lease  under  the  act  of  July  28,  1892  (27  Stat.  321)  ;  U.  S.  C. 
40:  303,  revocable  at  will  by  the  Secretary  of  War,  rent  payable  annually  in 
advance  wTith  no  provision  for  apportionment,  was  revoked  by  the  Secretary 
of  War  at  the  beginning  of  the  fifth  year  when  lessee  vacated  the  premises  and 
defaulted  in  payment  of  the  rent.  Subsequently  lessee  paid  the  rent  due  for 
the  fifth  year  and  requested  that  the  revocation  be  cancelled.  Held.  That 
lessee’s  payment  served  only  to  satisfy  his  obligation  under  the  lease  but 
conferred  no  new  rights  on  him.  The  lease,  having  been  revoked  in  accordance 
with  its  terms,  may  not  be  revived.  68041,  Nov.  2//,  1936. 
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AUTHORITY  AND  CONSIDERATION 
MINING 

1108.  Mineral  lands  included  within  the  limits  of  a  reservation  purchased 
by  the  United  States  are  not  open  to  exploration  and  purchase  under  the  pro¬ 
visions  of  R.  S.  2319;  U.  S.  C.  30:  22,  and  hence  are  not  subject  to  location  of 
mining  claims.  680.313 ,  Fel.  11,  1932. 

REMOVAL  OF  MATERIAL 

1110.  The  authority  of  the  Secretary  of  War  to  permit  the  use  of  material 
on  a  military  reservation  for  the  construction  or  improvement  of  a  road  leading 
to  or  adjacent  to  such  reservation  is  limited  to  cases  where  a  direct  benefit 
to  the  reservation  or  to  the  military  forces  stationed  thereon  would  result  from 
such  construction  or  improvement.  Where  the  military  forces  would  benefit 
only  to  the  same  extent  as  the  general  public,  recourse  may  be  had  to  section  17, 
act  of  November  9,  1921  (42  Stat.  216)  ;  U.  S.  C.  23:  18,  authorizing  transfer  to 
the  Secretary  of  Agriculture  of  public  lands  and  reservations  as  a  source  of 
material  for  the  construction  or  maintenance  of  highways  adjacent  thereto. 
6164,  Apr.  21h  1935. 

RIGHT  OF  WAY 

1114.  The  act  of  May  17,  1926  (44  Stat.  562)  ;  U.  S.  C.  10:  1351,  authorizes 
the  Secretary  of  War  to  grant  easements  for  rights  of  way  across  military  reser¬ 
vations  and  other  lands  under  his  control  for  gas,  water,  and  sewer-pipe  lines. 
This  includes  the  lesser  authority  to  grant  a  temporary  privilege  by  means 
of  a  license.  Where  the  grant  confers  a  permanent  interest  in  land,  either 
perpetual  or  for  a  specified  period,  and  cannot  be  revoked  by  the  grantor,  it 
constitutes  an  easement,  as  distinguished  from  a  license,  the  latter  only  con¬ 
ferring  authority  to  enter  upon  land  and  being  revocable  at  will.  680 41},  July 
20,  1932. 

USE  OF  FACILITIES 

1125.  A  provision  in  a  proposed  license  for  the  use  of  a  Government  wharf 
and  approach  road  to  the  effect  that  licensee  “shall  repair  and  maintain  the 
road  and  approaches  to  the  wharf”  would  be  in  violation  of  section  321,  act  of 
June  30,  1932  (47  Stat.  412)  ;  U.  S.  C.  40:  303b,  which  prohibits  the  inclusion  in 
a  lease  of  any  provisions  for  the  alteration,  repair,  or  improvement  of  the 
property  as  a  part  of  the  consideration  for  the  rental  to  be  paid  for  the  use 
and  occupation  of  the  same.  However,  there  is  no  legal  objection  to  inserting 
a  provision  to  the  effect  that  licensee  shall  repair  damage  or  injury  to  the  prop¬ 
erty  resulting  from  his  own  acts  or  omissions.  680 44,  Aug.  18,  1932. 

USE  OF  LANDS 
Veterans’  Organizations 

1129a.  *A  revocable  license  for  the  occupation  and  use  by  an  American  Legion 
post  of  part  of  a  military  reservation,  together  with  the  use  of  a  building  situ¬ 
ated  thereon  for  clubhouse  purposes,  constitutes,  in  legal  effect,  a  revocable 
lease  of  the  kind  authorized  by  the  act  of  July  28,  1892  (27  Stat.  321)  ;  U.  S.  C. 
40 :  303 ;  and  may  not,  in  view  of  the  provisions  of  section  321  of  the  Economy 
act  of  June  30,  1932  (47  Stat.  412)  ;  U.  S.  C.  40:  303b,  be  granted  without  ade¬ 
quate  monetary  consideration,  no  part  of  which  may  consist  of  services  by 
licensee  in  repairing,  altering,  or  improving  the  property.  680.14 ,  Jan.  21},  1936. 
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UTILITIES 

1135.  Where  the  electricity  used  at  a  post  is  obtained  by  contract  from  a 
commercial  company  and  it  is  proposed  to  permit  a  licensee  on  the  post  to  use 
the  same,  it  would  constitute  a  misapplication  of  appropriations  for  the  com¬ 
mercial  company  to  bill  to  the  Government  the  whole  amount  of  electricity  con¬ 
sumed  and  then  for  the  Government  to  pay  the  bill  and  seek  reimbursement 
from  the  licensee  for  his  proportion  thereof.  There  is  no  objection  to  per¬ 
mitting  the  licensee  to  connect  with  the  Government  distribution  system  after 
having  installed  meters  to  determine  the  amount  of  current  used  by  him.  So 
long  as  the  procedure  is  a  direct  sale  from  the  producer  to  the  licensee,  the 
method  of  payment  is  an  administrative  matter.  680.44,  June  21,  1933;  Auy. 
4,  193S. 

REFUND  OF  CONSIDERATION 

1 14Ca.  Money  received  as  annual  rental  in  advance  on  a  revocable  license, 
having  been  paid  into  the  United  States  Treasury,  it  is  beyond  the  power  of  the 
Secretary  of  War  to  refund  it,  and  to  grant  a  license  for  the  use  of  Govern¬ 
ment  property  in  lieu  of  a  refund  would  be  in  contravention  of  law.  680.44i 
Fe 5.  19,  1932. 

MILITARY  POSTS 

POST  EXCHANGE 
ACTIVITIES  AUTHORIZED 

1148.  In  view  of  paragraph  49,  AR  219-65,  forbidding  post  exchanges  from 
entering  into  public  competition  or  submitting  bids  in  answer  to  advertisements 
for  furnishing  supplies  and  services,  the  provisions  of  War  Department  appro¬ 
priation  acts  restricting  the  use  of  appropriated  funds  in  connection  with  their 
activities,  and  R.  S.  1141 ;  U.  S.  C.  10 :  72a,  providing  that  supplies  entering  into 
the  ration  shall  be  issued  to  the  Army,  post  exchanges  may  not  sell  the  milk 
component  of  the  ration  to  the  quartermaster,  nor  direct  to  organizations 
unless  it  is  impracticable  for  the  quartermaster  to  furnish  a  satisfactory  supply. 
The  fact  that  a  post  exchange  may  be  able  to  furnish  the  milk  component  to 
organizations  at  a  price  less  than  that  charged  by  the  quartermaster  does  not 
affect  the  principle  involved.  720.15,  Mar.  21,  1933. 

As  section  38,  act  of  February  2,  1901  (31  Stat.  758)  ;  U.  S.  C.  10:  1350,  con¬ 
templates  the  prohibition  of  intoxicating  beer  and  wine  only,  the  3.2  percent 
beer  legalized  by  the  act  of  March  22,  1933  (48  Stat.  16)  ;  U.  S.  G.  26:  1330a, 
and  declared  by  Congress  to  be  nonintoxicating,  may  be  sold  at  commissaries 
and  post  exchanges  if  and  when  the  Secretary  of  War  shall  so  decide  and  under 
such  regulations  as  he  may  prescribe.  485,  Mar.  27,  1933. 

The  restrictions  upon  the  sale  of  intoxicating  liquor  imposed  by  section  12, 
Selective  Service  Act  of  May  18,  1917  (40  Stat.  82),  applied  to  reservations 
which,  at  the  time  of  its  enactment,  were  “being  used”  under  that  act  for  mili¬ 
tary  purposes.  All  use  under  said  act  having  been  discontinued,  the  question 
of  the  legality  of  the  sale  of  3.2  percent  beer  thereon  under  the  act  of  March 
22,  1933  (48  Stat.  16)  ;  U.  S.  C.  26:  1330a,  cannot  arise.  Further,  statutory 
prohibitions  against  the  sale  of  intoxicating  liquor  could  have  no  application  to 
the  sale  of  3.2  percent  beer  authorized  under  the  act  of  March  22,  1933,  since  by 
congressional  fiat  that  beverage  is  made  nonintoxicating.  485,  Mar.  31,  1933. 

CLAIMS 

1148a.  A  United  States  district  court  would  be  without  jurisdiction  to  try  a 
suit  by  a  post  exchange,  or  post-exchange  officer  on  behalf  of  the  post  exchange, 
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against  a  former  commanding  officer,  a  former  post-exchange  officer,  and  former 
members  of  the  post-exchange  council,  to  recover  a  loss  of  less  than  $3,000 
sustained  by  the  post  exchange  due  to  the  alleged  negligence  of  said  officers, 
because : 

(1)  Such  suit  would  not  be  “brought  by  the  United  States  or  by  any 

officer  thereof  authorized  by  law  to  sue”  within  the  meaning  of 
section  24,  act  of  March  3,  1911  (36  Stat.  1091)  ;  U.  S.  C.  28  :  41  (1). 

(2)  If  diversity  of  citizenship  be  relied  upon,  the  amount  at  issue  is  less 

than  the  minimum  of  $3,000  prescribed  by  the  statute. 

123 ,  Sept.  8,  1932. 

LIABILITY 

1153.  In  the  absence  of  a  judicial  determination  of  whether  immunity  of  the 
United  States  from  prosecution  of  claims  founded  in  tort  extends  to  a  Govern¬ 
ment  instrumentality,  such  as  a  post  exchange,  no  officer  of  the  Government 
may  waive  such  immunity  or  consent  to  the  maintenance  of  such  a  suit,  and 
the  claimants  must  be  left  to  their  remedy  in  the  courts.  537.5,  Jan.  21,  1933. 

REGULATIONS 

AFFECTING  ARMY  PERSONNEL 

1159a.  A  post  commander  may  legally  require  liability  insurance  as  a  condi¬ 
tion  precedent  to  the  operation  on  the  post  of  an  automobile  owned  by  a  member 
of  his  command,  and  such  a  regulation  would  be  a  reasonable  one,  adapted  to 
secure  the  safety  of  other  persons  lawfully  on  the  post  and  their  remuneration 
if  injured ;  but  such  a  regulation  may  not  be  applied  to  an  automobile  owned 
and  operated  off  the  post  by  a  member  of  his  command,  when  no  such  require¬ 
ment  is  made  by  local  law.  004-69,  May  18,  1932. 

A  post  order  prohibiting  any  private  soldier  of  the  command  from  contracting 
a  private  debt  or  purchasing  any  article  or  service  on  credit  without  first  obtain¬ 
ing  the  approval  of  his  commanding  officer,  and  providing  that  a  violation 
thereof  would  subject  the  offender  to  trial  by  court  martial,  is  beyond  the  au¬ 
thority  of  a  post  commander  as  announced  in  AR  210-70  and  wholly  incon¬ 
sistent  with  the  purpose  of  paragraph  2e  (6),  AR  600-10,  pertaining  to  military 
discipline  of  the  Army.  Such  an  order  is  not  only  unsupported  by  statute  but 
attempts  to  deprive  enlisted  men  of  their  inherent  legal  right  to  buy  and  sell 
property  and  services  when  such  activities  do  not  interfere  with  their  military 
duties  or  impair  their  military  obligations.  242.4,  Jan.  4,  1933. 

While  a  post  commander  may  properly  impose  on  enlisted  men  maintaining 
and  operating  motor  vehicles  on  the  post  reasonable  requirements  as  to  identifi¬ 
cation  and  safety,  a  regulation  which  in  effect  prohibits  enlisted  men  whose  pay 
is  less  than  a  certain  amount  from  owning  and  bringing  upon  the  post  motor 
vehicles,  or  any  other  articles  the  use  of  which  is  not  forbidden  by  law  or 
improper  for  military  reasons,  is  in  excess  of  the  powers  of  a  post  commander 
and  unlawful.  537.4,  May  13,  1933. 

HUNTING  AND  FISHING 

1159b.  Civilian  guards  and  watchmen  employed  under  authority  of  law  on  a 
military  reservation  may  perform  such  duties  within  the  scope  of  their  employ¬ 
ment  as  may  be  required  of  them  by  the  commanding  officer,  including  their  use 
in  the  enforcement  of  such  reasonable  regulations  as  the  commanding  officer 
may  be  authorized  to  make  to  protect  the  fish  and  game  on  the  reservation,  and 
for  the  care  and  use  of  the  property  of  the  United  States.  680.2,  Feh.  10,  1932. 
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TITLE 

TRAFFIC  REGULATIONS 

1161.  The  right  of  the  United  States  to  control  and  regulate  traffic  upon  public 
highways  on  a  military  reservation,  which  was  acquired  subject  to  the  right 
of  the  public  to  use  such  highways,  depends  upon  the  acquisition  by  the 
United  States  of  exclusive  jurisdiction  over  the  reservation,  including  the  areas 
of  such  highways.  611 ,  Aug.  29,  1931. 

SALE 

AUTHORITY  AND  CONSIDERATION 

ACT  OF  JUNE  13,  1902 

1174.  On  proposal  to  return  to  the  City  of  Milwaukee  a  tract  of  land  previ¬ 
ously  donated  to  the  United  States  for  river  and  harbor  improvements  and  no 
longer  required,  Held,  That  the  proposed  reconveyance  is  not  authorized  by 
section  5,  act  of  June  13,  1902  (32  Stat.  373)  ;  U.  S.  C.  33:  558,  which  was  re¬ 
pealed  by  the  “Camp  Taylor  proviso”  of  February  20,  1931  (46  Stat.  1191)  ; 
U.  S.  C.  10:  1354.  Held  further,  That  the  provision  for  the  donation  of  this 
land  incorporated  in  an  act  passed  primarily  as  a  river  and  harbor  improvement 
measure  may  not  be  construed  as  one  of  the  “special  acts  for  the  sale  of  stated 
tracts  of  land”  which  are  excepted  from  repeal  by  the  Camp  Taylor  proviso.  It 
follows  that  no  statutory  authority  exists  for  the  reconveyance  of  the  land  in 
question.  602.6,  Aug.  23,  193Jf. 

ACT  OF  MARCH  12,  1926 

1175a.  After  the  date  of  the  expiration  of  the  period  within  which  a  county 
may  exercise  its  option  to  purchase  at  its  appraised  value  a  military  reservation 
under  the  provisions  of  the  act  of  March  12,  1926  (  44  Stat.  203)  ;  U.  S.  C.  10: 
1594,  the  property  becomes  open  for  public  sale  at  its  existing  appraised  value, 
and  a  reappraisal  may  be  had  only  in  case  no  purchasers  for  the  property  can 
be  found  within  a  reasonable  time  at  that  valuation,  or  if  it  is  clearly  apparent 
to  the  Secretary  of  War  that  the  present  appraisal  is  substantially  too  high,  in 
which  case  the  full  procedure  required  by  the  act,  supra,  must  be  followed  anew. 
6014,  Mar.  U,  1932. 

DEFAULT  BY  PURCHASER 

1179.  Where  the  Government  sold  a  building  under  a  contract  providing  for 
its  removal  within  a  certain  time,  otherwise  to  be  forfeited  to  the  United  States, 
the  commanding  officer  of  the  post  was  without  authority  to  waive  this  provi¬ 
sion  by  assenting  to  a  purported  transaction  between  the  contractor  and  a  pri¬ 
vate  individual,  whereby  the  building  should  remain  standing  and  become  the 
property  of  the  individual.  On  default  of  the  contractor  the  United  States  may 
retain  the  building  and  take  it  up  on  property  reports.  602.2,  May  16,  1931. 

TITLE 

APPROVAL  BY  ATTORNEY  GENERAL 

1179a.  *The  proviso  in  section  4,  act  of  August  12,  1935  (49  Stat.  611)  ; 
U.  S.  C.  10 :  1343d,  exempting  construction  at  Air  Corps  stations  and  depots  ac¬ 
quired  under  that  act  from  the  provisions  of  R.  S.  1136;  U.  S.  C.  10:  1339, 
operates  only  to  waive  the  provisions  of  this  statute  as  to  the  prior  submission 
of  detailed  estimates  to  Congress  and  not  to  waive  the  requirements  of  R.  S. 
355 ;  U.  S.  C.  40 :  255,  as  to  the  necessity  of  titles  being  approved  by  the  Attorney 
General.  602.2,  Mar.  2,  1936. 
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TO  LANDS 

1180a.  The  erroneous  location  of  a  boundary  line  of  Government  land  and 
subsequent  publication  thereof  in  General  Orders  as  marking  the  boundary  of 
such  land  could  not  operate  to  defeat  nor  divest  the  Government  of  title  to  any 
land  owned  by  it,  nor  can  title  to  Government  property  be  acquired  by  adverse 
possession  or  by  prescription.  600.931,  Oct.  30,  1933. 

Unauthorized  occupation  of  public  lands  for  a  period  of  less  than  2  years 
could  not  give  a  legal  title  to  the  property.  Where  the  United  States  has  been 
in  open,  notorious,  and  adverse  possession  of  land  since  1846,  its  title  is  beyond 
any  question,  even  though  it  might  be  shown  that  claimant  at  one  time  had 
some  color  of  title.  158,  Jan.  24,  1934. 

TO  BUILDINGS  ON  LAND  LEASED  TO  GOVERNMENT 

1188a.  Where  land  under  lease  to  the  United  States  had  been  previously 
conveyed  to  trustees  under  a  deed  of  trust  to  secure  the  payment  of  a  debt, 
and  was  sold  by  the  trustees  upon  default,  the  lease  is  not  enforceable  against 
purchaser  of  the  mortgaged  premises  at  foreclosure  sale ;  but  buildings  erected 
by  the  Government  on  the  leased  premises  under  a  provision  in  the  lease  that 
such  buildings  should  remain  the  property  of  the  Government,  which  provision 
was  known  to  the  purchaser  at  the  trustee’s  sale,  are  personal  property  of  the 
United  States  and  may  be  removed.  601.53,  April  10,  1934 • 


Chapter  11 


MAIL  MATTER 

USE  OF  PENALTY  ENVELOPES 

CORRESPONDENCE  IN  GENERAL 

1199.  As  the  securing  of  employment  for  enrollees  of  the  Civilian  Conserva¬ 
tion  Corps  upon  their  discharge  from  the  Government  service  is  not  among 
the  expressed  purposes  of  the  act  of  March  31,  1983  (  48  Stat.  22)  ;  U.  S.  C. 
16:  585,  et  seq.,  the  use  of  the  franking  privilege  by  Government  officers  in 
contacting  commercial  interests  for  this  purpose  is  not  authorized.  811.152, 
Feb.  6,  1935. 

•  PUBLICATIONS 

1203.  A  weekly  paper  published  without  expense  to  the  Government,  and  in 
the  interest  of  the  welfare  and  morale  of  enrollees  of  the  Civilian  Conservation 
Corps,  is  not  within  the  language  “matters  relating  exclusively  to  the  business 
of  the  Government  of  the  United  States”,  as  used  in  the  act  of  March  3,  1877 
(19  Stat.  335),  as  amended,  U.  S.  C.  39:  321,  and  is  not  therefore  entitled  to  free 
distribution  through  the  mails.  311.152,  July  28,  1934. 

RETURN  ENVELOPES 

1203a.  There  is  no  authority  to  furnish  penalty  envelopes  to  a  privately 
owned  newspaper  with  which  to  return  the  proofs  of  Government  advertising, 
311.151,  July  21,  1932. 
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MEDICAL  TREATMENT  AND  VETERANS’  RELIEF 

gecs 

1222a.  INSURANCE. 

1235-1236a.  ST.  ELIZABETHS  HOSPITAL. 

1238a.  SOLDIERS’  HOME. 

1216.  The  citation  to  the  second  opinion  in  the  1912-30  Digest  should  read  “241.8,  Aug. 
12,  1980 ” 

INSURANCE 

1222a.  By  an  order  issued  by  the  National  Guard  of  his  State,  a  National 
Guard  officer,  commissioned  in  the  Officers’  Reserve  Corps  under  section  37,  Na¬ 
tional  Defense  Act;  U.  S.  C.  10:  351,  was  authorized,  under  section  99,  National 
Defense  Act ;  U.  S.  C.  32 :  65,  to  attend  the  Infantry  School.  He  was  neither 
called  into  Federal  service  under  laws  applicable  to  the  National  Guard,  nor 
placed  upon  active  duty  as  a  Reserve  officer.  Held,  That  since  he  attended  the 
school  as  a  National  Guard  officer  not  in  the  Federal  service,  under  a  specific 
act  of  Congress  authorizing  attendance  in  such  status,  he  was  not  in  active 
service  under  the  War  Department  during  his  attendance  at  the  Infantry 
School  and  is  therefore  not  entitled  to  Government  insurance  under  section  300, 
World  War  Veterans’  Act  of  June  7,  1924  (  43  Stat.  624),  as  amended;  U.  S.  C. 
38 :  511.  210.455,  July  28,  1932. 

ST.  ELIZABETHS  HOSPITAL 

ADMISSION:  BENEFITS:  CHARGES 
DEPENDENTS  OF  ARMY  PERSONNEL 

1235.  *There  is  no  legal  authority  for  the  admission  to  St.  Elizabeths  Hospital 
of  the  wife  of  a  noncommissioned  officer  who  did  not  reside  in  the  District  of 
Columbia  at  the  time  she  became  insane.  7 05.1,  Oct.  30,  1936. 

DISCHARGED  PERSONNEL 

1236.  Under  R.  S.  4843 ;  U.  S.  C.  24 :  191,  the  Secretary  of  War  has  authority 
to  recommit  to  St.  Elizabeths  Hospital  a  former  soldier  who  was  discharged 
from  the  Army  on  account  of  disability  arising  from  insanity  and  admitted 
to  the  hospital  but  subsequently  discharged  therefrom  as  improved,  provided 
he  is  satisfied  that  the  soldier  is  indigent  and  insane  at  the  time  of  recommit¬ 
ment.  7 05,  Aug.  17,  1933. 

RETIRED  PERSONNEL 

1236a.  The  War  Department  has  authority  under  R.  S.  4843;  U.  S.  C.  24:  191, 
to  cause  a  retired  officer  or  enlisted  man  of  the  Regular  Army  alleged  to  be 
insane,  to  be  taken  into  custody  and  examined  as  to  his  sanity;  and  if  found 
insane,  to  cause  his  removal  from  the  place  of  examination  to  St.  Elizabeths 
Hospital.  If  examined  in  the  manner  provided  in  paragraph  1&,  AR  600-500, 
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and  found  to  be  insane,  liis  transportation,  and  that  of  a  necessary  attendant 
or  attendants,  may  properly  be  paid  from  War  Department  funds,  the  travel 
being  necessary  in  the  military  service.  705,  Mar.  15,  1932. 

SOLDIERS’  HOME 

EMPLOYEES 

1238a.  Employees  of  the  United  States  Soldiers’  Home  are  within  the  defini¬ 
tion  of  “officers  and  employees”  contained  in  section  1,  title  II,  act  of  March 
20,  1933  (48  Stat.  12).  2J{8,  Apr.  13,  1933. 


Chapter  13 


Secs. 

1240a. 

1245. 

1245a. 

1261-1422b. 

1432-1585a. 

1603. 

1607. 


MILITARY  JUSTICE 

AMNESTY. 

COMPLAINTS  OF  WRONGS. 
COMPULSORY  SELF-INCRIMINATION. 
COURTS  MARTIAL. 

OFFENSES. 

PARDON. 

PRISONERS. 


AMNESTY 


1240a.  The  expression  “convicted  in  the  courts  of  the  United  States”  as  used 
in  the  President’s  general  amnesty  proclamation  of  December  23,  1933,  includes 
conviction  by  court  martial,  so  that  it  is  applicable  to  one  convicted  by  court 
martial  of  violation  of  the  Espionage  Act.  014-33,  FeO.  16,  1934. 


COMPLAINTS  OF  WRONGS 

1245.  Under  A.  W.  121  any  officer  or  soldier  who  believes  himself  wronged 
by  his  commanding  officer  and  who  is  refused  redress  upon  due  application  to 
such  commanding  officer  may  properly  complain  to  higher  military  authority. 
Under  such  circumstances  a  complaint  against  close  arrest,  and  request  for  an 
extension  of  its  limits  for  the  purpose  of  needed  physical  exercise,  should  be 
forwarded  by  the  local  commanding  officer  to  higher  military  authority  for 
consideration  and  appropriate  action.  G.  M.  199315  (1932). 

COMPULSORY  SELF-INCRIMINATION 

1245a.  During  an  investigation  by  an  inspector,  an  officer  was  informed  that 
he  need  not  give  incriminating  answers  or  answer  questions  that  would  tend 
to  degrade  him,  but  that  he  (the  inspector)  would  decide  whether  a  question 
was  incriminating  and  that  a  refusal  to  abide  by  his  decision  would  constitute 
disobedience  of  orders.  A.  W.  24  does  not  vest  such  authority  in  an  investi¬ 
gating  officer,  and  the  officer  under  investigation  was  within  his  constitutional 
rights  in  declining  to  answer  questions  which  would  tend  to  incriminate  him, 
and  such  refusal  did  not  constitute  disobedience  of  a  lawful  order.  G.  M. 
199315  (1932). 

COURTS  MARTIAL 

BARS  TO  TRIAL 
STATUTE  OF  LIMITATIONS 

1261.  A  soldier  on  trial  for  fraudulent  enlistment  under  A.  W.  54  failed  to 
plead  the  statute  of  limitations,  which  was  available  to  him,  and  pleaded  guilty 
instead.  Held,  That  whether  the  plea  of  guilty  be  considered  as  a  waiver  of 
the  right  of  accused  to  avail  himself  of  the  defense  accorded  him  by  the  statute 
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of  limitations,  or  as  an  admission  by  him  that  facts  exist  which  take  the  case 
out  of  the  statute,  the  result  is  the  same,  namely,  a  valid  sentence  on  the  plea 
of  guilty.  However,  in  default  of  an  affirmative  showing  in  the  record  of  trial 
that  the  plea  of  guilty  was  advisedly  entered,  with  respect  to  the  statute,  the 
ends  of  justice  suggest  a  remission  of  the  promulgated  sentence.  G.  M.  195868 
(1981). 

The  statute  of  limitations  may  be  set  up  by  an  accused  as  a  bar  to  his  trial 
or  punishment  either  by  a  special  plea,  or  by  evidence  of  the  statute  and  its 
applicability,  introduced  under  a  plea  to  the  general  issue,  but  without  such 
evidence  a  plea  of  not  guilty  does  not  assert  the  bar  of  the  statute.  Under 
the  present  Manual  for  Courts  Martial  (1928)  it  is  no  longer  mandatory,  as  it 
was  under  the  manuals  of  1917  and  1921,  that  it  appear  of  record  that  the  presi¬ 
dent  of  the  court  (1917  and  1921)  or  the  law  member  (1921)  advised  the  accused 
of  his  legal  rights  as  to  the  statute  of  limitations  in  each  case  tried  by  general 
uourt  martial  in  which,  upon  the  face  of  the  record,  it  appeared  that  he  might 
successfully  have  pleaded  the  statute  but  did  not  do  so.  The  present  require¬ 
ment  for  the  protection  of  the  rights  of  the  accused  under  such  circumstances 
is  merely  the  directory  one  that  the  military  counsel  of  his  own  selection,  or  the 
defense  counsel,  will,  before  the  trial ,  explain  to  the  accused  in  an  appropriate 
case  his  right  to  plead  the  statute  of  limitations,  and  that  such  explanation  will 
be  made  regardless  of  the  intentions  of  the  accused  as  to  how  he  will  plead. 
There  is  no  requirement  that  it  appear  of  record  that  such  a  duty  was  properly 
performed  by  military  counsel  for  the  defense,  and,  in  the  absence  of  such  a 
requirement,  the  prescription  that  it  be  performed  “ before  the  trial ”  removes  it 
entirely  from  the  record.  In  the  absence  of  an  affirmative  showing  to  the  con¬ 
trary,  it  may  be  presumed  that  such  military  counsel  performed  not  only  this 
duty,  but  the  other  general  duties  of  his  office  prescribed  by  paragraphs  43 b 
and  45 b,  Manual  for  Courts  Martial,  since  the  law  presumes  that  public  officers 
duly  perform  their  official  functions,  and  this  presumption  continues  until  the 
contrary  is  shown.  G.  M.  201537  (1934). 

“G.  M.  156723  (1923)”  should  be  added  to  the  citation  to  the  third  paragraph  of  this 
section. 

CHARGES 

INVESTIGATION 

Counsel 

1264a.  There  is  no  provision  of  law  or  regulation  by  which  an  accused,  or 
an  officer  or  soldier  under  investigation,  may  demand,  as  a  matter  of  right, 
counsel  to  represent  him  in  an  investigation  of  charges  which  have  been  pre¬ 
ferred  against  him,  and  it  is  the  custom  of  the  service  to  conduct  such  investi¬ 
gation  without  the  presence  of  counsel.  The  refusal  to  grant  a  request  for 
counsel  at  such  investigation  does  not  prejudice  the  rights  of  an  accused.  G.  M. 
199815  (1932). 

Requirement  and  Sufficiency 

1265a.  A  soldier  was  charged  with  being  drunk  and  disorderly  in  a  public 
place,  to  wit,  a  sandwich  shop,  in  a  designated  city.  These  charges  were  dis¬ 
missed,  and  without  further  investigation  he  was  then  charged  and  tried  for 
being  drunk  at  another  place,  to  wit,  the  police  station,  in  the  same  city.  He 
was  found  guilty  and  the  sentence  adjudged  was  approved  by  the  convening 
authority.  On  the  question  whether  the  failure  to  make  a  new  and  separate 
investigation  of  the  charge  upon  which  the  accused  was  eventually  tried  author¬ 
ized  or  required  vacation  of  the  sentence,  Ileld,  That  the  gravamen  of  the  offense 
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committed  was  that  the  soldier  was  drunk  in  a  public  place  located  in  the  desig¬ 
nated  city,  and  that,  if  the  original  investigation  disclosed  that  the  evidence 
was  not  sufficient  to  establish  that  he  was  drunk  in  the  sandwich  shop  but  was 
sufficient  to  establish  that  he  was  drunk  in  the  police  station,  the  Articles  of 
War  do  not  contemplate  or  require  a  reinvestigation,  and  proper  charges  could 
legally  be  drafted  and  referred  for  trial,  although  the  same  result  could  be 
accomplished  by  amendment  of  the  original  charges.  220.26,  Aug.  30,  1932. 

SIGNATURE  AND  OATH 

1267.  The  review  of  a  record  of  trial  held  that  the  court  was  without  juris¬ 
diction  to  try  a  soldier  accused  of  larceny  because  the  affidavit  to  the  charge 
had  been  modified  by  the  officer  swearing  to  the  charges  so  as  to  omit  therefrom 
the  statement  that  the  charges  “are  true  in  fact,  to  the  best  of  his  knowledge 
and  belief.”  Held,  That  the  requirement  of  A.  W.  70  that  charges  be  supported 
by  the  oath  of  the  accuser,  being  procedural,  and  for  the  benefit  of  the  accused, 
does  not  affect  the  jurisdiction  of  the  court  and  may  be  waived  by  the  accused 
either  explicitly  or  by  failure  to  object  to  the  irregularity.  C.  M.  197674  (1932). 

EVIDENCE 

CHARACTER 
Of  Accused 

1290.  Accused  was  charged  with  embezzlement  of  a  portion  of  the  company 
fund  of  the  company  under  his  command  by  paying  a  personal  bill  from  it. 
That  he  did  so  pay  the  bill  was  clearly  proved,  and  the  question  was  whether  his 
action  was  inadvertent  or  fraudulent.  Held,  That  it  is  well  settled  that  evidence 
of  other  similar  transactions  is  admissible  to  show  intent  or  design,  especially 
in  cases  where  fraud  is  charged.  Wood  v.  United  States,  16  Peters  342 ;  Bryan 
v.  United  States,  133  Fed.  495;  Wigmore  on  Evidence,  Sec.  302,  and  cases  col¬ 
lected  there  and  in  62  L.  R.  A.  193,  note;  M.  C.  M.  par.  112&;  C.  M.  201997, 
Mellon.  It  is  therefore  permissible  to  consider  the  evidence  in  the  case  concern¬ 
ing  other  transactions  to  help  determine  whether  the  intent  of  the  accused  in 
paying  the  bill  from  the  company  fund  was  innocent  or  guilty.  Viewing  the 
present  transaction  in  the  light  of  the  accused’s  conduct  in  other  matters  as 
shown  by  the  testimony,  the  inference  is  justifiable  that  his  intent  was  fraudu¬ 
lent.  C.  M.  202366  (1934). 

Of  Witnesses 

1291.  A  soldier  was  convicted  of  sodomy.  Certain  witnesses  testified  to  an 
admission,  which  was  substantially  a  confession  made  by  the  accused.  Accused 
took  the  stand,  unqualifiedly  denied  the  act  charged  against  him,  and  stated 
that  the  witnesses  had  testified  falsely.  Subsequently  the  court  called  for  and 
received  evidence  as  to  the  reputation  of  such  witnesses  for  truth  and  veracity. 
Held,  That  the  veracity  character  of  the  witnesses  not  having  been  impeached 
in  the  eye  of  the  law  by  the  defense,  the  introduction  of  testimony  as  to  their 
veracity  character  constituted  reversible  error ;  that  paragraphs  75,  111,  and 
124,  M.  C.  M.,  were  thereby  infringed ;  and  that  such  erroneous  admission  of 
evidence  injuriously  affected  the  substantial  rights  of  the  accused  and  invali¬ 
dated  the  conviction  in  the  case.  C.  M.  195687  (1931). 

CONFESSION 
Proof  of  Corpus  Delicti 

1292a.  Where  a  soldier  was  charged  with  unlawfully  selling  blankets  in  vio¬ 
lation  of  A.  W.  84  and  the  sole  evidence  pointing  to  the  guilt  of  accused  was  his 
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own  confession,  Held,  That  it  was  not  proper  for  the  court  to  consider  the  con¬ 
fession  with  respect  to  the  sale  of  the  property  without  some  other  evidence  of 
the  coi'pus  delicti.  An  accused  cannot  be  legally  convicted  upon  his  unsup¬ 
ported  confession.  The  mere  fact  that  the  property  was  missing  and  that  ac¬ 
cused  had  an  opportunity  to  take  it  does  not  constitute  the  corroborative  evi¬ 
dence  necessary  to  make  consideration  of  this  confession  proper.  C.  M.  193828 
(1930). 

The  corpus  delicti  need  not  be  proved  aliunde  the  confession  beyond  a  reason¬ 
able  doubt,  or  by  a  preponderance  of  evidence,  or  at  all,  but  some  evidence  cor¬ 
roborative  of  the  confession  must  be  produced,  and  such  evidence  must  touch 
the  corpus  delicti.  Where  accused  was  charged  with  larceny  of  a  riding  crop 
from  a  post  exchange  and  confessed  the  crime,  the  requirements  of  this  rule  of 
law  are  met  by  evidence  tending  to  show,  though  not  absolutely  proving,  that 
the  crop  had  been  a  part  of  the  stock  of  the  post  exchange  and  had  been 
wrongfully  taken  therefrom.  G.  M.  202213  (1934). 

Accused  was  charged  with  and  confessed  to  the  larceny  of  oats  from  the 
Government,  in  violation  of  A.  W.  94.  There  was  no  testimony  as  to  a  shortage 
of  oats  from  any  Government  stock,  nor  were  the  oats  identified.  It  was 
established  that  two  sacks  of  oats  were  found  concealed  near  the  stable  where 
accused  was  on  duty,  that  accused  had  access  to  Government  oats,  and  that  a 
civilian  in  whose  house  personal  effects  of  accused  and  also  oats  were  found 
was  seen  to  enter  the  reservation  riding  one  horse  and  leading  another,  and 
that  he  turned  and  started  to  leave  when  approached.  Held,  That  the  corpus 
delicti  was  sufficiently  proved  to  justify  admission  of  the  confession.  C.  M. 
202928  (1935). 

COPIES  OF  RECORDS 

1298.  An  extract  copy  of  a  morning  report  authenticated  by  an  officer  who 
certifies  himself  to  be,  or  whose  official  signature  indicates  that  he  is,  the 
custodian  of  the  original,  is  admissible  in  evidence  without  further  authentica¬ 
tion  by  the  commanding  officer  of  the  regiment  or  similar  unit  of  which  the 
organization  is  a  part.  (See  par.  12c,  AR  345-400,  and  par.  116,  M.  C.  M., 
1928.)  C.  M.  197624  (1931). 

OF  PREVIOUS  CONVICTIONS 

1300a.  In  the  trial  of  a  general  prisoner,  admission  of  evidence  of  a  previous 
conviction  which  did  not  occur  during  the  status  of  the  accused  as  a  general 
prisoner,  was  unauthorized.  C.  M.  201724  ( 1934 )• 

RES  GEST'iE 

1303a.  To  substantiate  a  specification  involving  proof  of  an  assault,  the  prose¬ 
cution  introduced  evidence  tending  to  show  that  the  manager  of  the  hotel,  of 
which  accused  at  the  time  was  a  guest,  was  awakened  by  the  inarticulate  outcry 
of  a  woman ;  that  a  few  minutes  thereafter  the  former  discovered  an  unknown 
woman  in  the  hotel  hall  and  was  then  and  there  told  by  this  woman  that  accused 
had  been  trying  to  choke  her ;  and  that  accused  was  thereupon  found  in  his  room 
awake,  fully  dressed,  and  slightly  intoxicated  but  orderly  in  his  deportment. 
Held,  That  such  hearsay  utterance  of  the  unknown  declarant  becomes  admissible 
as  part  of  the  res  gestce  only  when  partaking  of  the  nature  of  a  shadow  giving 
outline  and  form  to  the  substance  of  a  main  fact  or  transaction  otherwise 
properly  in  evidence,  that  the  utterance  cannot  itself  be  both  shadow  and  sub¬ 
stance  and  be  admissible  under  paragraphs  111  and  115&,  M.  C.  M.,  as  part  of  the 
res  gestce,  and  that  since  there  was  no  other  evidence  of  assault,  the  declaration 
of  the  unknown  woman  implicating  the  accused,  testified  to  by  the  hotel  manager, 
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is  incompetent  as  mere  heresay,  and  its  admission  in  evidence  constitutes 
invalidating  error.  G.  M.  197011  (1931). 

FINDINGS 

ACTION  OF  CORPS  AREA  COMMANDER 

1306a.  A  soldier  was  convicted  by  a  special  court  martial  convened  by  com¬ 
petent  authority,  and  the  sentence  of  reduction  and  forfeitures  adjudged  was 
approved  and  duly  promulgated.  Thereafter  the  corps  area  commander  pub¬ 
lished  a  special  court-martial  order  purporting  to  disapprove  and  set  aside  the 
findings  and  sentence  of  the  special  court  martial  as  approved  and  promulgated 
by  the  convening  authority,  stating  that  the  record  showed  that  the  charges  upon 
which  the  case  was  tried  had  not  been  properly  investigated.  The  legal  effect 
of  the  corps  area  commander’s  action  being  questioned,  it  was  Held,  That  the 
jurisdiction  of  officers  exercising  general  court-martial  jurisdiction,  over  the  pro¬ 
ceedings  of  special  and  summary  courts  martial  appointed  by  their  subordinates 
is  confined  to  the  remission,  mitigation,  or  suspension  of  sentences  as  provided  in 
A.  W.  50  and  A.  W.  52,  and  to  bringing  to  the  attention  of  the  officer  who  ap¬ 
proved  the  sentence  any  illegality  or  defect  capable  of  being  remedied  by  the 
appointing  authority,  as  provided  in  M.  C.  M.  91.  Therefore,  the  action  of  the 
corps  area  commander  in  this  case  was  a  nullity  and  did  not  affect  the  legality 
of  the  sentence.  220.26,  Aug.  30,  1932. 

JOINT  OFFENDERS 
PROOF 

1310.  *The  mere  presence  of  an  accused  at  the  time  and  place  of  the  commis¬ 
sion  of  a  crime,  if  he  takes  no  part  by  word  or  act  in  the  crime  and  in  the 
absence  of  evidence  of  preconcert  or  of  intent  to  participate  if  need  be,  is  not 
sufficient  basis  for  an  inference  of  his  participation  as  an  accessory  or  prin¬ 
cipal  therein.  C.  M.  20556 4  (1936). 

JURISDICTION 
IN  GENERAL 

1318.  A  charge  of  desertion  was  referred  for  trial  to  Captain  W,  the  trial 
judge  advocate  of  a  duly  appointed  court  martial,  hereafter  referred  to  as  court 
A.  Subsequent  to  the  reference  for  trial  but  prior  to  trial,  a  new  court  martial 
was  appointed  at  the  same  post,  Captain  W  being  appointed  trial  judge  advo¬ 
cate  of  that  court  also.  The  latter  court  is  hereafter  designated  as  court  B. 
Instead  of  bringing  the  charges  to  trial  before  court  A,  Captain  W  brought  them 
to  trial  before  court  B,  which  court  found  accused  not  guilty  of  desertion  but 
guilty  of  absence  without  leave  and  sentenced  him  to  be  confined  at  hard  labor 
for  five  months  and  to  forfeit  $14  of  his  pay  per  month  for  a  like  period.  Upon 
receipt  of  the  record  of  trial  at  the  headquarters  of  the  officer  appointing  the 
courts,  the  charges  were  returned  by  endorsement  to  the  trial  judge  advocate 
with  a  statement  to  the  effect  that  court  B  not  having  been  authorized  to  try 
the  case,  its  action  was  a  nullity  and  that  the  charges  would  be  brought  before 
court  A  for  trial.  The  endorsement  returning  the  charges  was  authenticated 
in  the  name  of  the  officer  exercising  general  court-martial  jurisdiction  and  signed 
by  the  assistant  adjutant  general  of  the  corps  area.  (The  reviewing  authority 
did  not  sign  a  formal  action  on  the  record  as  required  by  the  Manual.)  There¬ 
upon  court  A  proceeded  to  the  trial  of  the  case,  found  the  accused  guilty  of 
desertion,  and  sentenced  him  to  dishonorable  discharge,  forfeiture  of  all  pay  and 
allowances  due  or  to  become  due,  and  confinement  at  hard  labor  for  one  year. 
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The  reviewing  authority  reduced  the  period  of  confinement  to  six  months, 
approved  the  sentence  as  modified,  and  ordered  its  execution  but  suspended  the 
execution  of  the  dishonorable  discharge.  Held,  That  court  B  was  legally  con¬ 
stituted  and  had  jurisdiction  of  the  person  and  of  the  offense,  and  that  the  first 
trial  was  a  valid  trial  in  every  respect.  Held  further,  That  the  action  of  the 
reviewing  authority,  although  irregular,  was  tantamount  to  a  disapproval  of  the 
sentence  adjudged  at  the  first  trial,  and  the  ordering  of  a  rehearing.  Held  fur¬ 
ther,  That  as  court  B  had  acquitted  the  accused  of  desertion,  the  conviction  of 
desertion  by  court  A  was  invalid  under  the  Articles  of  War,  and  that  so  much 
of  the  sentence  imposed  by  court  A  as  exceeded  the  sentence  imposed  by  court 
B  was  likewise  invalid.  G.  M.  198108  (1932). 

RESERVE  PERSONNEL 

1336.  On  plea  to  the  jurisdiction  of  the  court  by  a  Reserve  officer  on  duty 
with  the  Civilian  Conservation  Corps  on  the  ground  that  he  was  acting  in  a 
civilian  capacity,  Held,  That  Reserve  officers  called  to  duty  in  connection  with 
the  Civilian  Conservation  Corps  are  called  as  officers  of  the  United  States  Army, 
not  as  civilian  foremen,  and  accordingly  are  within  the  purview  of  A.  W.  2. 
G.  M.  202366  (193 J,). 

The  active  duty  term  of  a  Reserve  officer  charged  with  embezzlement  of  com¬ 
pany  funds  expired  before  review  of  the  record  of  trial  by  the  Board  of  Review 
and  action  by  the  President.  On  question  whether  his  active  duty  tour  should  be 
extended  or  whether  he  may  be  continued  under  military  control  without  such 
extension,  Held,  That  court-martial  jurisdiction  having  attached  in  his  case  it 
cannot  be  defeated  by  the  expiration  of  his  tour  of  active  duty,  and  he  may  be 
retained  under  military  control  pending  final  action  by  the  President  without 
further  active  duty  orders.  2^1.3,  Dec.  12,  1931f. 

LAW  MEMBER 

1340.  On  June  16,  1932,  a  corps  area  commander  issued  an  order  appointing 
a  general  court  martial,  detailing  Colonel  A,  a  retired  officer  who  was  then  on 
active  duty,  as  law  member  of  the  court.  On  July  18,  1932,  the  War  Depart¬ 
ment  issued  an  order  relieving  Colonel  A  from  active  duty  effective  August  15, 
1932,  and  directing  him  to  proceed  to  his  home.  On  August  26,  1932,  a  soldier 
was  brought  to  trial  before  the  court  martial  referred  to,  no  law  member  having 
been  detailed  to  take  the  place  of  Colonel  A.  On  the  question  whether  or  not 
the  court  was  legally  constituted,  Held,  That  in  view  of  the  provisions  of  the 
act  of  April  23,  1964  (33  Stat.  264)  ;  U.  S.  C.  10:  991,  the  relief  of  Colonel  A 
from  active  duty  made  him  ineligible  to  sit  as  a  member  of  the  court,  that  the 
court  therefore  was  without  a  law  member,  was  not  legally  constituted,  and  the 
proceedings  were  void  ah  initio.  G.  H.  199337  (1932). 

MEMBERS 

CHALLENGE 

1344.  In  the  trial  of  a  soldier  by  court  martial,  the  court  sustained  a  peremp¬ 
tory  challenge  made  by  the  defense  after  the  prosecution  had  submitted  all  its 
evidence  and  rested.  Before  arraignment  the  accused  was  given  an  opportunity 
to  challenge  peremptorily  and  for  cause  and  said  he  had  no  challenge  to  make, 
Held,  That  paragraph  58e,  M.  C.  M.,  1928,  provides  that  only  challenges  for 
cause  can  be  made  subsequent  to  arraignment.  In  this  case  the  challenge  may 
not  be  treated  as  a  challenge  for  cause,  because,  while  the  record  shows  that  the 
court  determined  in  closed  session  to  excuse  the  challenged  member,  it  does  not 
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show  that  the  issue  was  decided  by  secret  written  ballot,  as  is  expressly 
required  by  A.  W.  31.  G.  M.  199231  (1932). 

1359.  The  word  “conclusive”  in  eighth  line  of  second  paragraph  of  this  section  should 
read  “inconclusive.” 

RECORD  OF  TRIAL 

CONTENTS 

1369a.  A  soldier  was  tried  upon  a  rehearing  for  violation  of  A.  W.  93  and 
A.  W.  96.  The  rehearing  record  did  not  contain  a  transcript  of  the  testimony 
of  two  witnesses  present  at  the  original  trial  but  absent  at  the  rehearing,  but  it 
did  show  that  after  the  record  of  the  first  trial  had  been  identified  the  testimony 
of  these  two  witnesses,  as  contained  therein,  was  read  in  toto  to  the  court  in  the 
presence  of  the  accused  and  his  counsel  as  a  part  of  the  evidence  for  the  prose¬ 
cution  under  paragraph  117&,  M.  C.  M.  Held,  That  the  testimony  of  the  two 
witnesses  as  contained  in  the  record  of  the  original  hearing  is  available  on 
appellate  review  to  the  same  extent  as  on  the  rehearing  itself;  that  as  the 
record  of  the  first  trial  was  bound  with  and  made  an  integral  part  of  the  com¬ 
plete  record  of  the  proceedings  when  forwarded  to  The  Judge  Advocate  General 
under  A.  W.  50*4,  there  was  a  substantial  compliance  with  A.  W.  33  and  the 
Manual  for  Courts  Martial ;  and  the  fact  that  the  record  of  testimony  of  the 
absent  witnesses  was  not  made  a  physical  part  of  the  rehearing  record  is  no 
legal  bar  to  adjudication  of  the  case  under  A.  W.  50^4  or  error  within  contem¬ 
plation  of  that  article.  C.  M.  197115  (1931). 

REVIEW  BY  BOARD  OF  REVIEW 

1373.  Where  an  officer  has  been  sentenced  to  dismissal,  his  record  approved 
by  the  reviewing  authority  and  forwarded  for  action  of  the  President  under 
A.  W.  48,  the  record  reviewed  by  the  Board  of  Review  and  found  legally  suffi¬ 
cient  (concurred  in  by  The  Judge  Advocate  General),  sentence  confirmed  by 
the  President  and  ordered  executed,  action  promulgated  in  general  court-martial 
orders,  and  the  officer  dismissed  the  service  in  accordance  therewith,  there  is 
no  authority  of  law  for  a  reexamination  of  the  case  by  the  Board  of  Review. 
210.81,  Apr.  24,  1933. 

Where  the  finding  of  guilty  of  a  specification  to  which  the  accused  interposed 
a  modified  plea  of  guilty  was  disapproved  by  the  reviewing  authority  and  the 
sentence  is  based  solely  on  findings  of  guilty  of  charges  and  specifications  to 
which  accused  pleaded  guilty,  the  reviewing  authority  may  order  its  execution, 
and  transmission  to  the  Board  of  Review  under  A.  W.  50V2  is  unnecessary. 
C.  M.  200856  (1933). 

REHEARING 

1375.  *A  reviewing  authority  approved  a  sentence  of  dishonorable  discharge, 
total  forfeitures  and  confinement  at  hard  labor  for  one  year,  but  remitted  six 
months  of  the  confinement.  This  action  was  equivalent  to  approving  only  the 
sentence  as  reduced,  and  upon  a  rehearing,  no  sentence,  unless  based  upon  a 
finding  of  guilty  of  an  offense  not  considered  upon  the  merits  in  the  original 
proceedings,  may  exceed  the  original  sentence  as  reduced  by  the  reviewing 
authority.  C.  M.  204405  (1936). 

SENTENCE 

LEGALITY 

Dishonorable  Discharge 

1387.  *Where  one  of  the  five  previous  convictions  relied  on  to  support  a 
sentence  to  dishonorable  discharge  for  an  offense  not  otherwise  punishable  by 
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dishonorable  discharge,  was  inadmissible,  because  the  offense  was  committed 
nine  days  subsequent  to  the  commission  of  the  offense  for  which  accused  was 
being  tried,  section  B,  paragraph  104c,  M.  C.  M.,  1928,  is  not  applicable.  G.  M. 
201,982  (1936). 

Forfeitures 

1388.  *Under  paragraph  104&,  M.  C.  M.,  1928,  and  paragraph  1,  AR  35-2460, 
a  court  may  not,  by  a  single  sentence  which  does  not  include  dishonorable  dis¬ 
charge,  adjudge  against  an  accused  a  forfeiture  of  allowances  as  distinguished 
from  pay.  G.  M.  201,568  (1936). 

*A  sentence  to  “confinement  at  hard  labor  for  three  months  and  forfeiture 
of  two-thirds  pay  for  a  like  period”,  where  soldier’s  pay  is  $21  per  month, 
amounts  to  a  forfeiture  of  two-thirds  of  $63,  or  $42,  for  three  months ;  but, 
since  forfeiture  for  a  period  longer  than  one  month  must,  under  Appendix  9, 
M.  C.  M.,  1928,  and  paragraph  1,  AR  35-2460,  be  expressed  in  terms  of  dollars 
and  cents  per  month,  it  constitutes  a  sentence  to  forfeiture  of  $42  of  the 
soldier’s  pay  for  one  month.  As  dishonorable  discharge  was  not  imposed,  any 
forfeiture  in  excess  of  two-thirds  of  the  soldier’s  pay  for  one  month,  or  $14,  is 
illegal.  G.  M.  201,51,1,;  201,51,5;  201,51,6;  201,51,7  (1936). 

Reduction 

1389.  On  question  of  the  legality  of  the  sentence  of  a  master  sergeant  by 
special  court  martial  to  reduction  to  grade  of  private  for  violation  of  A.  W.  85, 
Held,  That  as  he  could  legally  have  been  sentenced  to  40  days’  confinement  at 
hard  labor,  and  as  the  court  may  add  “reduction  to  the  grade  of  private”  in  all 
cases  for  which  confinement  at  hard  labor  for  more  than  5  days  may  be 
adjudged,  the  sentence  to  reduction  alone  was  not  only  entirely  legal  but  much 
less  than  the  maximum  sentence  that  could  legally  have  been  imposed.  250.1,13, 
Jan.  19,  1931. 

RECONSIDERATION 

1394.  *Where  a  sentence  is  legally  construed  as  operating  to  forfeit  only  $14 
of  a  soldier’s  pay  for  one  month,  proceedings  in  revision  which  purport  to 
increase  the  amount  of  forfeitures  to  $14  per  month  for  three  months  are  in 
contravention  of  the  provisions  of  A.  W.  40.  G.  M.  201,568  (1936). 

SUBSTITUTION 

1401a.  In  applying  the  table  of  authorized  substitutions  to  the  table  of  maxi¬ 
mum  punishments  (par.  104c,  M.  C.  M.,  1928)  a  summary  court  martial  is 
limited  to  a  maximum  of  30  days’  confinement  and  20  days’  forfeiture  of  pay 
as  the  basis  upon  which  to  compute  the  substitutions.  Therefore,  if  in  a  proper 
case,  a  summary  court  martial  imposes  the  maximum  forfeiture,  it  may  substi¬ 
tute  other  punishments  for  confinement  only  up  to  the  maximum  confinement 
it  has  the  power  to  impose ;  that  is,  30  days,  even  though  the  offense  is  punish¬ 
able  in  a  higher  tribunal  by  a  greater  period  of  confinement.  250.1,11,,  Nov.  28, 
1933. 

As  a  summary  court  has  power,  under  A.  W.  14,  to  adjudge  confinement  for 
1  month  and  forfeiture  of  two-thirds  of  pay  for  1  month,  such  court  may,  under 
the  table  of  authorized  substitutions  (par.  104c,  M.  C.  M.,  1928),  impose  a  sen¬ 
tence  of  1%  days  of  hard  labor  without  confinement  for  each  of  the  30  days’ 
confinement  and  for  each  of  the  20  days’  forfeiture  authorized,  or  a  total  of  75 
days’  hard  labor.  250.3,  May  1,  1935. 
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TRIAL  JUDGE  ADVOCATE  AND  ASSISTANT 

1415.  The  participation  in  a  trial  of  an  officer  as  trial  judge  advocate  who 
was  not  appointed  the  judge  advocate  of  the  court  by  the  convening  authority 
is  fatal  error  and  requires  vacation  of  the  findings  and  sentence.  G.  M.  20073/f 
(1933). 

The  citation  to  the  second  opinion  in  the  1912-30  Digest  should  read  “2504,  Oct.  29, 
1918 ” 

WITNESSES 

FEES  AND  EXPENSES 
Post  Exchange  Employees 

1422a.  A  civilian  employee  of  the  post  exchange  is  not  an  employee  of  the 
Government,  within  the  purview  of  R.  S.  850;  U.  S.  C.  28;  604,  and  is  therefore 
entitled  to  witness  fees  for  testifying  before  a  court  martial  the  same  as  any 
othei  civilian  not  in  Government  employ.  (See  par.  3&,  AR  35-4120.)  250.1)62, 

May  13,  1931. 

Retired  Commissioned  Officers 

1422b.  A  retired  officer,  whose  attendance  as  a  witness  before  a  court  martial 
can  be  compelled  only  in  the  manner  provided  for  compelling  the  attendance  of 
civilian  witnesses,  agreed  to  arrive  as  a  witness  at  the  scene  of  a  court-martial 
trial  on  a  certain  date,  without  being  subpenaed,  but  failed  to  reach  there  until 
3  days  after  conclusion  of  the  trial.  The  officer  claims  payment  for  mileage  and 
witness  fees.  Held,  That  since  claimant  did  not  carry  out  his  agreement  with 
The  Adjutant  General  to  the  effect  that  he  would  be  available  at  a  certain  time 
and  did  not  carry  out  his  later  promise  to  arrive  2  days  later,  he  is  not  entitled 
to  recover  payment  of  fees  for  attendance  as  a  witness  or  to  expenses  or  mileage. 
250.1)62,  July  30,  1932. 

OFFENSES 

ADMONITION 

1432.  The  action  of  the  Secretary  of  War  referred  to  in  second  paragraph  of  this  section 
should  not  be  designated  as  “punishment.”  Administrative  admonition,  however  ad¬ 
versely  it  may  affect  the  person  concerned,  is  not  punitive. 

DISCIPLINARY  PUNISHMENT 

1433.  On  the  question  whether  a  commanding  officer  has  jurisdiction  to  ad¬ 
minister  punishment  under  A.  W.  104  for  an  offense  committed  by  his  junior 
officer  at  a  time  when  the  junior  officer  had  assumed  temporary  command  during 
the  absence  of  the  senior  on  a  leave  status,  Held,  That  to  exclude  jurisdiction 
as  to  offenses  committed  during  the  temporary  absence  of  a  commanding  officer 
while  on  leave  would  result  in  serious  impairment  of  the  disciplinary  jurisdic¬ 
tion  necessarily  conferred  upon  commanding  officers  by  A.  W.  104,  and  since  the 
commanding  officer  was  present  for  duty  and  was  the  commanding  officer  in 
fact  at  the  time  the  reprimand  was  administered,  it  follows  that  he  had  juris¬ 
diction.  250.3,  Apr.  15,  1932. 

1434.  In  the  last  line  of  the  last  opinion  in  the  1912-30  Digest  the  word  “appointment” 
should  read  “apportionment.” 

TRIAL  BY  COURT  MARTIAL 

IN  GENERAL 

Offenses  in  Prior  Enlistment 

1436.  Accused  was  charged  with  fraudulently  conspiring  to  defraud  the  Gov¬ 
ernment  of  cigarettes,  furnished  and  intended  for  the  military  service,  in  viola- 
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tion  of  A.  W.  96.  He  was  found  guilty.  The  evidence  shows  that  the  offense 
was  committed  in  a  former  enlistment.  Held,  That  it  is  well  settled  that  a  court 
martial  is  without  jurisdiction  to  try  an  enlisted  man  for  an  offense,  other 
than  one  denounced  by  A.  W.  94,  committed  in  a  prior  enlistment  at  the 
expiration  of  which  he  was  discharged.  Therefore,  the  court  did  not  have 
jurisdiction  and  the  plea  of  guilty  was  ineffective  to  confer  jurisdiction. 
G.  M.  199 in  (1932). 

ASSAULT  ON  NONCOMMISSIONED  OR  WARRANT  OFFICER  (A.  W.  G5) 

1447.  Accused,  while  engaged  in  an  altercation  with  another  soldier,  acci¬ 
dentally  inflicted  a  knife  wound  upon  the  wrist  of  a  noncommissioned  officer 
who,  in  the  execution  of  his  office,  had  suddenly  and  unseen  by  the  accused, 
intervened  with  intent  to  prevent  further  bodily  harm  to  the  accused.  On  the 
question  whether  the  offense  constituted  an  assault  upon  a  noncommissioned 
officer,  in  violation  of  A.  W.  65,  Held,  That  although  A.  W.  65  does  not  expressly 
make  knowledge  on  the  part  of  the  offender  of  the  official  status  of  the  other 
party  to  the  transaction  an  element  of  any  offense  therein  denounced,  such 
knowledge  is  a  necessarily  implied  requisite  thereof.  Inasmuch,  therefore,  as 
it  clearly  appears  from  the  evidence  in  the  instant  case  that  the  assailant  did 
not  even  know  of  the  presence  of  the  noncommissioned  officer,  it  follows  that 
such  proved  assault  and  battery  constitutes  an  offense  in  violation  of  A.  W.  96 
instead  of  A.  W.  65.  G .  M.  196854  ( 1931 ) . 

The  words  “noncommissioned  officer”  as  used  in  A.  W.  65  refer  to  a  person 
legally  appointed  a  noncommissioned  officer  and  do  not  include  an  acting  non¬ 
commissioned  officer.  Assaulting  an  acting  noncommissioned  officer  is  an  offense 
under  A.  W.  96,  for  which  the  maximum  sentence,  by  analogy  with  the  offense 
of  striking  a  noncommissioned  officer,  is  dishonorable  discharge,  total  forfeitures, 
and  confinement  for  one  year.  G.  M.  202117  (1934) > 

CONDUCT  TO  THE  PREJUDICE  OF  GOOD  ORDER  AND  MILITARY 

DISCIPLINE  (A.  W.  96) 

In  General 

1448.  On  request  for  opinion  as  to  the  sufficiency  of  the  following  specifi¬ 
cation  : 

In  that  Private  [John  Doe],  Battery  “C”  Seventh  Field  Artillery,  was  at 
Winooski,  Vt.,  on  or  about  June  15,  1931,  taken  into  custody  by  civil  authorities, 
tried  and  convicted  of  breach  of  peace,  to  wit :  Using  profane  language  and  resisting 
an  officer,  and  did  thereby  bring  discredit  upon  the  military  service. 

Held,  That  the  specification  does  not  charge  an  offense.  Held  further,  That  the 
specification  should  be  so  drawn  as  to  allege  the  specific  conduct  relied  upon  as 
constituting  a  violation  of  A.  W.  96,  there  being  no  objection  to  reciting  there¬ 
after  the  aggravating  circumstances  of  arrest,  trial,  and  conviction  by  civil 
authorities.  250.451,  Aug.  13,  1931. 

The  phrase  “all  crimes  or  offenses  not  capital”,  as  used  in  A.  W.  96,  does  not 
include  crimes  denounced  by  the  laws  of  a  State,  but  if  acts  constituting  a 
violation  of  a  State  statute  are  such  as  to  bring  discredit  upon  the  military 
service,  they  may  be  charged  under  A.  W.  96  without  reference  to  the  local 
law  infringed.  G.  M.  197574  (1931). 

Altering  Public  Records 

1449c.  Accused  was  charged  with  falsely  altering  certain  records  “with  intent 
to  defraud”  and  found  guilty  excepting  the  words  “with  intent  to  defraud.” 
Held,  That  willfully  altering  public  records,  thereby  attempting  to  conceal  a 
condition  which  accused  did  not  want  revealed,  while  not  a  disorder  or  neglect 
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to  the  prejudice  of  military  discipline  under  A.  W.  96,  is  an  act  of  such  nature 
as  to  bring  discredit  upon  the  military  service  and  a  violation  of  A.  W.  96. 
G.  M.  199732  (1932). 

Bigamy 

1452.  The  word  “convention”  in  next  to  the  last  line  of  the  second  paragraph  of  this 
section  should  read  “conviction”. 

COUNTERFEITING 

1460a.  A  conviction  of  counterfeiting  cannot  be  sustained  where  specifica¬ 
tions  allege  the  counterfeiting  of  “silver  certificates”  and  the  evidence  shows 
that  the  purported  reproductions  were  of  five-dollar  United  States  “notes.” 
G.  M.  200671  (1933). 

Depositing  Worthless  Chech 

1460b.  Accused  was  charged  with  wrongfully  depositing  a  certain  worthless 
check  to  an  account  in  a  bank  with  intent  to  deceive.  The  court  by  exception 
and  substitution  found  him  not  guilty  of  depositing  the  check  to  the  account  in 
the  bank  as  alleged,  but  guilty  of  drawing  the  check.  Held,  That  the  variance 
is  fatal,  the  latter  offense  not  being  included  in  the  former.  G.  M.  201473 
(1934). 

Destruction  of  Government  Property 

1461.  Where  accused  is  charged  with  wrongful  destruction  of  property  of  the 
United  States,  the  record  must  show  ownership,  as  alleged,  as  such  is  an  essen¬ 
tial  averment  of  the  offense  charged.  C.  M.  194171  (1931). 

Destruction  of  Mail 

1461a.  * Where  accused  was  charged  with  destruction  of  mail  matter  coming 
into  his  possession  as  mail  orderly,  and  “thus  preventing  its  delivery  to  the 
various  addressees”  in  violation  of  A.  W.  96,  he  may  not,  by  exception  and  sub¬ 
stitutions,  be  found  guilty  of  “opening”  the  mail,  or  “preventing  delivery”  of 
same.  The  opening  of  mail  is  obviously  not  a  lesser  included  offense  of  destroy¬ 
ing  the  same,  and  preventing  delivery  is  merely  a  consequence  of  the  offense 
charged.  G.  M.  205475  (1936). 

Drinking  and  Drunkenness 

1463a.  The  evidence  showed  that  a  cadet  was  drunk  in  public,  i.  e.,  his  mental 
and  physical  faculties  were  slightly  impaired,  but  that  he  was  not  grossly  drunk 
or  conspicuously  disorderly.  Held,  That  a  conviction  under  A.  W.  96  only 
instead  of  A.  W.  95  is  sustained.  G.  M.  197398  (1931). 

Accused  was  convicted  of  being  drunk  in  quarters,  in  violation  of  A.  W.  96, 
and,  evidence  of  five  previous  convictions  having  been  introduced,  he  was  sen¬ 
tenced  to  confinement  at  hard  labor  for  three  months  and  to  forfeit  $12  per 
month  for  a  like  period.  The  reviewing  authority  approved  only  so  much  of 
the  sentence  as  involved  the  forfeiture  of  $12  of  his  pay.  On  the  question  of 
whether  or  not  the  sentence  as  approved  was  in  excess  of  the  maximum  limits 
of  punishment  fixed  by  paragraph  104,  M.  C.  M.,  1928,  Held,  That  in  five  pre¬ 
vious  conviction  cases,  the  court  has  no  power  to  exceed  the  maximum  punish¬ 
ment  provided  in  the  table  of  maximum  punishments  unless  it  adjudges 
dishonorable  discharge  and  total  forfeitures,  but  that  if  it  has  adjudged 
dishonorable  discharge  and  total  forfeitures,  it  may  adjudge,  in  addition  thereto, 
confinement  at  hard  labor  for  three  months  or  less,  or  it  need  adjudge  no  con¬ 
finement  at  all.  Held  further,  That  since  in  the  present  case  the  court  did  not 
adjudge  dishonorable  discharge,  the  sentence  could  not  exceed  the  maximum 
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limit  fixed  in  the  table  of  maximum  punishments  for  being  drunk  in  quarters, 
which  is  forfeiture  of  15  days’  pay  or  $9.75.  C.  M.  200Jf07  (1933). 

Entering  the  Republic  of  Panama 

1465a.  Accused  was  charged  with  “entering”  the  Republic  of  Panama,  in 
violation  of  a  regulation  of  the  Panama  Canal  Department  which  prohibited 
enlisted  men  from  entering  or  remaining  in  the  Republic  of  Panama  without 
written  authority,  and  further  provided  that  no  enlisted  men  should  remain  in 
the  Republic  of  Panama  after  11 :  30  p.  m.,  except  noncommissioned  officers  of 
the  first  three  grades  and  other  enlisted  men  residing  therein  by  proper  author¬ 
ity.  By  exceptions  and  substitutions,  the  court  found  him  not  guilty  of  “enter¬ 
ing”  the  Republic  but  guilty  of  “remaining  in”  the  Republic.  Held,  That  the 
offense  of  entering  the  Republic  is  complete  at  the  instant  an  enlisted  man  crosses 
the  boundary  without  being  authorized  to  do  so ;  that  the  offense  of  remaining 
in  the  Republic  without  authority  is  not  necessarily  included  in  the  offense  of  so 
entering  the  Republic,  and  that,  therefore,  the  accused  was  found  guilty  of  an 
offense  for  which  he  was  not  brought  to  trial.  The  action  of  the  court  was  illegal 
and  its  finding  can  afford  no  basis  for  a  sentence.  G.  M.  199063  (1932). 

1471.  The  first  opinion  in  this  section  is  modified  by  1563,  post. 

Sale  of  Intoxicants 

1481a.  A  soldier  was  convicted  under  each  of  two  separate  specifications  of 
the  sale,  and  of  the  possession,  of  intoxicating  liquor,  respectively,  in  violation 
of  section  3,  title  II,  act  of  October  28,  1919  (41  Stat.  308)  ;  U.  S.  O.  27 : 12,  and 
of  A.  W.  96.  On  the  question  of  whether  the  conviction  warranted  the  sentence 
of  dishonorable  discharge,  total  forfeitures,  and  confinement  at  hard  labor  for 
6  months,  Held,  That  the  offenses  charged  are  separate  and  distinct  offenses 
and  a  conviction  may  be  had  for  both,  though  both  are  involved  in  the  same 
transaction,  citing  particularly  Albrecht  v.  United  States,  273  U.  S.  1.  Held 
further,  That  since  the  accused  has  been  found  guilty  of  two  separate  and  dis¬ 
tinct  offenses  in  violation  of  a  Federal  statute,  the  maximum  punishment  for 
the  one  of  which  (selling)  is  6  months’  confinement  under  the  amendment  to  the 
Jones  Act  (46  Stat.  1036),  and  for  the  other  (possessing)  a  fine  of  not  to  exceed 
$500,  and  since  the  table  of  maximum  punishments,  paragraph  104,  M.  C.  M., 
provides  for  the  closely  related  offense  of  introducing  intoxicating  liquor  into 
quarters,  station,  or  camp,  for  sale,  a  maximum  punishment  of  confinement  at 
hard  labor  for  6  months  and  forfeiture  of  two-thirds  pay  for  a  like  period,  the 
rule  of  section  B  of  paragraph  104,  M.  C.  M.,  with  respect  to  punishment  upon 
conviction  of  two  or  more  offenses  for  which  the  authorized  punishment  is  con¬ 
finement  for  6  months  or  more,  is  applicable  under  the  statute  law  or  the  table 
of  punishments,  and  the  sentence  of  dishonorable  discharge,  total  forfeitures, 
and  confinement  for  6  months  is  authorized.  C.  M.  200315  (1933). 

Wrongful  Conversion  or  Disposition  of  Property  of  Another 

1483a.  Where  the  evidence  showed  that  the  accused  was  drunk  when  appre¬ 
hended  with  an  automobile  which  had  been  reported  stolen;  that  the  car  had 
been  left  with  ignition  key  in  place ;  that  the  removal  of  the  car  at  Corozal, 
Canal  Zone,  was  discovered  at  9  p.  m.,  and  the  car  found  in  the  possession  of 
accused  several  hours  thereafter  at  a  place  a  few  miles  distant ;  and  there  was 
absence  of  circumstances  indicative  of  a  purpose  to  desert,  Held,  That  the  evi¬ 
dence  was  insufficient  to  support  a  larcenous  taking  of  the  car  but  sufficient  to 
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support  the  lesser  included  offense  of  wrongful  taking  and  carrying  away 
without  the  consent  of  the  owner,  in  violation  of  A.  W.  96.  C.  M.  194859  (1931). 

CONDUCT  UNBECOMING  AN  OFFICER  AND  A  GENTLEMAN  (A.  W.  95) 

False  Official  Reports  or  Statements 

VARIANCE 

1496.  Accused  was  charged  with  officially  making  the  statement  by  indorse¬ 

ment  that  instructions  to  pay  a  debt  had  been  complied  with,  said  statement 
being  false  and  untrue,  known  by  the  accused  to  be  false  and  untrue,  and  made 
with  intent  to  deceive  his  superior  officer,  and  in  violation  of  A.  W.  95.  He  was 
convicted  of  the  specification  amended  to  read  “*  *  *  said  indorsement 

being  improper  *  *  *”,  in  violation  of  A.  W.  96.  Held ,  That  the  word 

“improper”,  as  here  used,  clearly  means  “wrongfully”,  “contrary  to  his  military 
duty”,  and  was  used  to  exclude  fraud  and  deceit  but  to  indicate  a  lesser  degree 
of  culpability,  and  the  specification  as  amended  states  an  offense  in  violation  of 
A.  W.  96.  G.  M.  202021  (1934). 

Making  Check  with  Insufficient  Funds 
# 

variance 

1497.  Accused  was  charged  with  “dishonorably  and  wrongfully”  failing  to 
maintain  a  sufficient  bank  balance  to  meet  a  check  issued  by  him,  in  violation 
of  A.  W.  95,  and  convicted,  by  amendment  of  specification,  of  “wrongfully” 
failing  to  maintain  such  balance,  in  violation  of  A.  W.  96.  Held,  That  the  word 
“wrongfully”  was  properly  used  as  indicating  conduct  of  a  nature  to  bring 
discredit  on  the  military  service,  but  not  “unbecoming  an  officer  and  a  gentle¬ 
man”,  and  the  amended  specification  states  an  offense  in  violation  of  A.  W.  96. 
O.  M.  202027  (1934). 

The  citation  to  the  second  opinion  in  this  section  should  read  “G.  M.  1565S9  (1932).” 

DESERTION  (A.  W.  58) 

Evidence 

admissions 

1504.  Where  enlisted  men  are  induced  to  sign  admissions  of  desertion  in 
order  to  enable  commanding  officers  to  initiate  proceedings  looking  to  discharge 
without  trial,  and  are  subsequently  tried  by  court  martial,  the  customary  pro¬ 
cedure  of  withholding  such  admissions  from  the  court  should  be  followed ; 
otherwise,  there  may  be  ground  for  complaint  that  Army  officers  have  not 
kept  faith  with  the  enlisted  men  under  their  control.  C.  M.  199738  (1932). 

Limit  of  Punishment 

1510.  For  purposes  of  determining  the  measure  of  punishment  to  be  given  in 
cases  of  desertion  the  rule  may  be  followed  that  if  the  accused  initiates  his 
return  to  military  control  by  surrendering  to  the  civil  authorities  or  to  the 
military  authorities,  the  desertion  is  terminated  by  surrender,  but,  if  the  de¬ 
serter’s  disclosure  of  his  identity  to  the  civil  officers  is  impelled  by  the  fact 
that  they  have  apprehended  him  for  vagrancy  or  on  any  other  charge  and  are 
questioning  him  or  are  about  to  question  him,  or  bring  him  to  trial  before  one 
of  the  minor  magistrates,  the  return  to  military  control  is  not  voluntary  but  is 
caused  by  a  desire  to  escape  criminal  action  on  the  part  of  civil  authorities.  In 
such  cases  the  desertion  is  held  to  be  terminated  by  apprehension.  251.22 , 
June  22,  1932. 
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Proof 

INTENT 

1513.  A  noncommissioned  officer  with  over  12-years’  service  was  absent  with¬ 
out  leave  for  23  days  and  surrendered  to  military  control  at  a  place  about  200 
miles  distant  from  his  proper  station.  He  was  tried  for  desertion.  Held,  That 
the  place  of  surrender  to  military  authority,  although  about  200  miles  distant 
from  the  proper  station  of  the  accused,  is  not  so  remote  in  point  of  travel  time 
or  travel  means,  in  the  light  of  existing  transportation  facilities  between  Hous¬ 
ton  and  San  Antonio,  which  are  a  matter  of  common  knowledge,  as  to  afford  a 
basis  for  reasonable  inference  of  intent  to  desert,  where  other  substantial  evi¬ 
dence  of  such  intent  is  lacking ;  and,  there  being  no  evidence  from  which  the 
court  might  reasonably  conclude  that  accused  intended  to  desert,  the  record  is 
legally  sufficient  to  support  only  a  finding  of  guilty  of  absence  without  leave  for 
the  period  alleged  in  the  specification  (23  days).  G.  M.  196867  (1931). 

Accused  was  convicted  of  desertion  under  A.  W.  58.  The  evidence  showed 
that  he  went  absent  without  leave  and  surrendered  20  days  later  in  uniform  at 
a  place  40  miles  from  his  post.  Held,  That  in  order  to  sustain  a  conviction  of 
desertion  there  must  be  substantial  evidence  tending  to  show  the  necessary 
intent  not  to  return  to  the  service.  It  is  well  settled  that  prolonged  absence, 
unexplained,  may  justify  a  court  in  inferring  an  intent  to  remain  permanently 
absent.  It  is  also  well  settled  that  an  alleged  deserter’s  return  to  military 
control  at  a  point  a  great  distance  away  from  his  proper  station  and  after  a 
material  absence  is  sufficient  to  justify  the  court  in  inferring  the  necessary 
intent.  In  this  case,  the  absence  being  of  short  duration  and  the  place  of  sur¬ 
render  being  a  short  distance  from  his  post,  proof  of  intent  to  desert  cannot  be 
supplied  from  these  facts  alone.  There  must  be,  in  addition  to  the  fact  of  ab¬ 
sence  without  leave  for  a  short  period,  some  evidence  tending  to  show  a  motive 
for  desertion  or  tending  to  show  that  prior  to  going  absent  without  leave  accused 
stated  that  he  was  going  to  desert,  or  some  other  evidence  from  which  a  court 
might  reasonably  infer  that  the  accused  intended  not  to  return  to  the  military 
service.  The  facts  in  this  case  are  entirely  consistent  with  innocence  of  deser¬ 
tion  and  there  is  no  material  evidence  to  sustain  a  finding  of  guilty  of  desertion, 
but  only  sufficient  to  support  a  finding  of  absence  without  leave.  G.  M.  198750 
(1932). 

PLACE  OF  DESERTION 

1514a.  A  soldier  was  found  guilty  of  desertion  under  A.  W.  58.  The  specifi¬ 
cation  alleged  that  accused  deserted  at  Fort  McClellan,  Ala.  On  the  question 
whether  failure  to  prove  this  allegation  invalidated  the  findings  and  sentence, 
Held,  That  in  the  normal  case  the  failure  to  establish  the  place  of  the  alleged 
desertion  of  a  soldier  is  not  material,  and  such  failure  cannot  in  itself  afford 
grounds  for  holding  a  sentence  invalid,  although  in  an  unusual  case  a  variance 
between  the  allegation  and  proof  of  place  of  desertion  might  prejudice  the  sub¬ 
stantial  rights  of  accused.  The  place  of  desertion  is  not  of  the  essence  of  the 
offense.  C.  M.  199270  (1932). 

SHIRKING  IMPORTANT  SERVICE 

1515.  Service  with  the  Civilian  Conservation  Corps  is  “important  service” 
within  the  meaning  of  A.  W.  28.  354-1,  June  27,  1933. 

SUSPENSION  OF  DISHONORABLE  DISCHARGE 

1515a.  A  general  prisoner  was  charged  with  desertion  in  violation  of  A.  W. 

■  58  and  found  guilty.  There  was  no  evidence,  direct  or  circumstantial,  nor  any 
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fact  of  which  the  court  could  take  judicial  notice,  tending  to  establish  that  the 
dishonorable  discharge  previously  adjudged  against  him  had  not  been  executed 
prior  to  the  alleged  desertion.  Held,  That  there  being  no  evidence  of  any  kind 
that  the  accused  was  under  a  suspended  sentence  of  dishonorable  discharge  at 
the  time  of  the  alleged  desertion,  and  therefore  in  a  status  where  he  could 
desert,  the  record  is  legally  insufficient  to  support  the  findings  of  guilty.  G.  M. 
199224  (1932). 

On  the  trial  of  a  general  prisoner  for  desertion  in  violation  of  A.  W.  58,  where 
there  is  no  affirmative  evidence  in  the  record  indicating  that  a  dishonorable 
discharge  previously  adjudged  against  him  and  ordered  executed  has  not  in 
fact  been  executed,  the  record  is  insufficient  to  support  a  finding  of  guilty. 
G.  M.  200589  (1933). 

Specifications 

1516.  Three  soldiers  departed  from  their  station  at  the  same  military  post,, 
without  authority,  one  on  each  of  3  successive  days,  and  were  apprehended  300 
miles  away  by  a  deputy  sheriff  who  found  them  asleep  in  a  stolen  automobile. 
They  were  all  three  jointly  charged  with  desertion  in  one  specification.  Held, 
That  for  the  reasons  stated  in  paragraph  27,  M.  C.  M.,  there  can  be  no  suck 
offense  as  joint  desertion.  Where  a  specification  includes  allegations,  supported 
by  the  evidence,  that  each  of  the  accused  deserted,  though  it  is  bad  pleading  to 
charge  several  persons  in  one  specification  with  separately  committed  wrongful 
acts  of  the  same  nature,  the  irregularity  did  not  injuriously  affect  the  rights  of 
the  accused  inasmuch  as  each  impliedly  waived  his  right  to  one  separate  per¬ 
emptory  challenge  by  the  announcement  by  defense  counsel  of  willingness  on 
the  part  of  all  to  proceed  to  trial  by  the  court  as  constituted.  G.  M.  196619 
(1931). 

Variance 

1516a.  Where  accused  was  charged  with  desertion  terminated  by  surrender, 
it  was  not  permissible  for  the  court,  by  exception  and  substitution,  to  find  him 
guilty  of  desertion  terminated  by  apprehension.  The  record  is  sufficient  to  sup¬ 
port  only  so  much  of  the  finding  as  involves  desertion  terminated  in  a  manner 
not  stated.  G.  M.  20,1976  (1934). 

DISOBEDIENCE  OF  ORDERS  OF  SUPERIOR  OFFICER  (A.  W.  64) 

1518.  A  soldier  was  convicted  of  refusing  to  obey  a  lawful  order,  viz,  to 
scrub  a  floor,  a  punishment  imposed  under  A.  W.  104.  The  record  did  not  show 
that  he  was  advised  of  his  right  to  demand  trial  in  lieu  of  accepting  the  punish¬ 
ment  but  did  show  that  he  was  advised  of  his  right  to  appeal  to  higher  authority 
and  that  the  Articles  of  War  had  been  read  to  him  on  several  occasions.  Held, 
That  in  the  absence  of  an  affirmative  showing  to  the  contrary,  it  must  be  pre¬ 
sumed  that  punishment  under  A.  W.  104  was  lawfully  imposed  after  compliance 
with  all  the  preliminary  requirements.  The  order  was  a  lawful  order  and  the 
conviction  is  sustained.  G.  M.  200289  (1933). 

DISOBEDIENCE  OF  ORDERS  OF  NONCOMMISSIONED  OFFICER 

(A.  W.  65) 

1522.  Willful  disobedience  of  the  lawful  order  of  a  private,  first-class,  duly 
appointed  acting  corporal  in  charge  of  quarters,  is  not  an  offense  in  violation  of 
A.  W.  65,  but  is  one  in  violation  of  A.  W.  96.  The  words  “noncommissioned 
officer”  as  used  in  the  former  article  do  not  include  an  “acting”  noncommissioned 
officer.  C.  M.  201648  (1934). 
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FRAUD  AGAINST  THE  GOVERNMENT  (A.  W.  94) 

Embezzlement 

proof 

1528.  An  Army  pistol  was  issued  to  a  soldier  for  use  on  guard  duty.  While 
on  guard  duty  he  deserted,  taking  the  pistol  with  him,  and  remained  absent  in 
desertion  until  apprehended,  six  months  later.  On  the  question  whether  the 
offense  proved  constitutes  embezzlement  or  larceny,  Held,  That  the  testimony 
presented  at  the  trial  clearly  sustains  the  charge  and  conviction  of  embezzlement 
as  that  offense  is  defined  by  the  Supreme  Court  of  the  United  States,  in  the  case 
of  Moore  v.  United  States,  160  U.  S.  268,  269-270,  and  Grin  v.  Shine,  187  U.  S. 
181,  195-196.  In  the  latter  case  the  court  said : 

These  cases  are  strictly  in  line  with  that  of  Moore  v.  United  States,  160  U.  S.  268, 
in  which  we  held  that  “embezzlement  is  the  fraudulent  appropriation  of  property 
by  a  person  to  whom  such  property  has  been  entrusted,  or  into  whose  hands  it  has 
lawfully  come.  It  differs  from  larceny  in  the  fact  that  the  original  taking  of  the 
property  was  lawful,  or  with  the  consent  of  the  owner,  while  in  larceny  the  felonious 
intent  must  have  existed  at  the  time  of  the  taking.” 

G.  M.  198485  (1932). 

Larceny 

proof 

1533.  The  standard  of  value  of  Government  articles  of  a  distinctive  character, 
made  especially  for  use  in  the  military  service  and  not  having  a  market  value 
in  their  manufactured  form,  such  as  Army  overcoats,  is  the  replacement  cost, 
evidenced  by  a  published  price  list  made  a  subject  of  judicial  notice  by  para¬ 
graph  125,  M.  C.  M.  G.  M.  194353  (1931 ) . 

Accused,  who  was  a  cook  on  duty  with  his  organization,  was  convicted  of  the 
larceny  of  some  groceries,  under  A.  W.  94.  The  only  competent  evidence  tend¬ 
ing  to  connect  the  accused  with  the  alleged  larceny  is:  (a)  Accused  was  a  cook 
in  the  organization  from  which  certain  articles  of  foodstuff  were  missing,  and 
had  access,  when  on  shift,  to  a  key  to  the  storeroom  where  the  groceries  and 
other  foodstuffs  were  kept ;  ( b )  he  left  his  battery  for  town  on  the  afternoon 
of  the  date  of  the  alleged  larceny;  (c)  articles  of  ordinary  commercial  food¬ 
stuff,  some  of  which  were  similar  to  those  missing,  were  found  in  the  kitchen 
or  in  an  apartment  of  a  house  at  the  street  number  given  by  accused  as  his 
residence  number,  but  not  occupied  exclusively  by  him.  Held,  That  proof  of 
mere  opportunity  to  commit  a  crime  is  not  sufficient  to  establish  guilt,  and 
circumstantial  evidence  is  insufficient  to  support  a  conviction  where  the  facts 
shown  are  not  sufficiently  conclusive  to  exclude  a  reasonable  hypothesis  of 
innocence.  The  record  of  trial  in  this  case  is  not  legally  sufficient  to  support 
the  findings  and  sentence.  G.  M.  197408  (1931). 

Accused  was  found  guilty,  under  A.  W.  94,  of  larceny  of  one  blanket,  the 
property  of  the  United  States,  furnished  and  intended  for  the  military  service. 
The  evidence  established  that  the  blanket  had  been  duly  issued  to  the  soldier, 
several  months  prior  to  his  unlawful  disposition  thereof.  Since  the  original 
custody  or  possession  was  lawful,  the  only  theory  on  which  the  finding  could 
be  sustained  was  that  of  a  constructive  trespass,  founded  on  the  fact  that  the 
accused  received  the  blanket  to  use,  care  for,  or  employ  for  a  specific  purpose  in 
the  service  of  the  Government,  the  Government  retaining  possession  of  the 
blanket  and  accused  having  merely  a  naked  custody.  Held,  That  while  this 
theory  has  been  held  applicable  to  the  conversion  of  articles,  such  as  small 
arms  issued  to  a  soldier  for  temporary  use  directly  in  the  service  of  the  Gov- 
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eminent,  the  soldier’s  control  of  clothing  and  such  articles  of  equipment  as 
blankets  constitutes  possession  as  distinguished  from  custody  of  the  property, 
and  since  no  actual  or  constructive  trespass  is  shown  by  the  evidence,  the 
conviction  of  larceny  cannot  be  sustained.  Held  further,  That  upon  a  charge 
of  larceny  accused  may  not  be  found  guilty  of  misappropriation  of  property, 
the  latter  offense  not  being  included  in  the  former.  It  seems  that  where  prop¬ 
erty  lawfully  came  into  the  hands  of  accused,  the  wrongful  conversion  thereof 
will  generally  sustain  a  charge  of  embezzlement  rather  than  larceny.  C.  M. 
1 97396  (1931). 

Accused  was  convicted  of  the  larceny  of  United  States  Motion  Picture  coupon 
books,  “property  of  the  United  States  furnished  and  intended  for  the  military 
service  thereof”,  in  violation  of  A.  W.  94.  Held,  That  funds  accruing  from  the 
exhibition  of  motion  pictures  are  not  public  funds  although  the  United  States 
has  custody  thereof.  Consequently  they  are  not  monies  “furnished  and  in¬ 
tended  for  the  military  service”  and  that  part  of  the  finding  should  be  dis¬ 
approved.  The  offense  is  a  violation  of  A.  W.  93  and  not  of  A.  W.  94.  G.  M. 
199737  (1932). 

*  Where  the  date  and  amount  of  the  Government’s  loss  are  indefinite  and 
uncertain,  and  there  is  no  evidence  that  accused  ever  had  access  to  the  missing 
property,  his  unexplained  possession  of  similar  property  more  than  a  year  later 
is  not  sufficient  to  establish  that  the  articles  found  in  his  possession  were  the 
missing  Government  property,  or,  even  if  they  were,  that  accused  was  the  thief. 
G.  M.  204673  (1936). 

SPECIFICATIONS 

1533a.  A  specification  alleging  that  accused  did  “steal  and  carry  away”  cer¬ 
tain  articles  in  violation  of  A.  W.  94,  but  omitting  the  words  “feloniously 
take”,  while  technically  defective,  is  held  to  have  fairly  informed  accused  as 
a  man  of  ordinary  understanding  of  the  offense  with  which  he  was  charged 
and  therefore  not  to  be  fatal  to  the  validity  of  the  conviction.  C.  M.  202&28 
(1935) 

VARIANCE 

1534.  Where  the  court,  by  exception  and  substitution,  found  accused  not 
guilty  of  stealing  “beef,  butter,  and  pork”,  but  guilty  of  stealing  “subsistence 
stores”,  its  action  amounted  to  an  acquittal  of  stealing  the  specific  articles 
charged,  and  to  conviction  of  an  offense  essentially  separate  and  distinct  from 
that  charged  and  the  conviction  must  be  set  aside.  G.  M.  195323  (1931). 

Misappropriation 

1535.  A  soldier  was  charged  with  and  found  guilty  of  knowingly  and  willfully 
misappropriating  one  woolen  shirt,  property  of  the  United  States,  furnished 
and  intended  for  the  military  service  thereof.  The  evidence  clearly  established 
larceny  of  the  shirt.  Held,  That  the  words  “knowingly  and  willfully  mis¬ 
appropriates”,  as  used  in  A.  W.  94,  were  intended  to  include  acts  not  covered  by 
the  previous  words  “steals”  and  “embezzles”,  and  that,  since  misappropriating 
means  to  devote  to  an  unauthorized  purpose  (par.  150  i,  M.  C.  M.),  one  can¬ 
not  misappropriate  that  over  which  he  has  no  control  or  supervision,  nor  devote 
property  to  a  purpose  where  he  exercises  no  lawful  authority  respecting  such 
property,  and  the  evidence  of  larceny  fails  to  sustain  the  finding  of  guilty  of 
knowingly  and  willfully  misappropriating  the  property.  Held  further,  That  the 
proved  wrongful  taking  of  the  property  is  an  offense  not  included  in  the  speci¬ 
fication,  but  is  an  entirely  different  offense.  G.  M.  199841  (1932). 

The  reference  “C.  M.  Infill  (1921)”  should  be  eliminated  from  the  second  opinion  in 
this  section. 
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1537.  The  citation  to  the  last  opinion  in  this  section  should  read  “C.  M.  160186  (192-4).” 

MISBEHAVIOR  OF  SENTINEL  (A.  W.  86) 

1548.  Accused  was  detailed  as  a  member  of  a  guard  of  honor  over  the  remains 
of  a  deceased  soldier  in  the  morgue  of  the  post  hospital.  The  detail  was  made 
by  the  1st  sergeant,  ‘‘by  authority  of  the  battery  commander”,  when  informed 
by  the  technical  sergeant  of  the  hospital  that  it  was  customary  to  furnish  an 
honor  guard  over  the  remains  of  a  deceased  member  of  the  organization.  The 
guard  of  honor  was  not  under  the  supervision  of  the  officer  of  the  day  and  was 
functioning  without  the  knowledge  or  authority  of  the  commanding  officer. 
Held,  That  the  accused  was  not  on  guard  and  posted  as  a  sentinel  within  the 
meaning  of  A.  W.  86.  G.  M.  195778  (1931). 

The  accused,  having  been  charged  with  sleeping  on  his  post  as  a  sentinel , 
in  violation  of  the  86th  Article  of  War,  was  legally  convicted  of  the  offense  of 
sleeping  on  his  post  as  a  watchman,  in  violation  of  the  96th  Article  of  War. 
The  latter  offense  is  one  included  within  that  alleged  and  is  not  a  separate 
and  distinct  offense. 

The  statement  in  paragraph  146a,  Manual  for  Courts  Martial,  that  “The 
term  ‘sentinel’  does  not  include  a  ‘watchman’  *  *  was  inserted  for  the 

purpose  of  preventing  a  mere  watchman  from  being  punished  as  a  sentinel,  but 
not  for  the  purpose  of  preventing  any  offense  whatever  from  being  carved  out 
of  the  specification  should  the  evidence  show  that  accused  was  a  watchman  in¬ 
stead  of  a  sentinel. 

So  far  as  C.  M.  137189,  Gore,  March  17,  1920,  announced  a  view  contrary  to 
that  set  forth  in  the  first  paragraph  above,  it  should  no  longer  be  followed. 
G.  M.  203974  (1935). 

VARIOUS  CRIMES  (A.  W.  93) 

Assault1  with  Intent  to  Commit  a  Felony 

variance 

1560.  Accused  was  charged  with  assault  with  intent  to  commit  rape  and  con¬ 
victed  of  “an  assault  upon  the  person  of  Mrs.  -  by  fondling  her  against 

her  will.”  Held,  That  the  finding  that  the  accused  committed  an  assault  and 
battery  is  illegal,  since  no  battery  was  charged.  The  finding  is  not  that  of  a 
lesser  included  offense  and  the  evidence  supports  a  finding  of  guilty  of  simple 
assault  only.  G.  M.  201377  (1934). 

Assault  With  Intent  to  Do  Bodily  Harm 

proof 

1560a.  Upon  a  charge  of  assault  with  intent  to  do  bodily  harm  by  pointing  a 
dangerous  weapon,  to  wit,  a  pistol,  at  a  certain  person,  there  being  no  substan¬ 
tial  evidence  that  a  weapon  of  any  kind  was  used,  and  the  proof  showing  only 
a  simple  assault  with  some  instrument,  the  character  of  which  was  not  disclosed, 
placed  in  contact  with  the  back  of  the  victim,  Held,  (a)  That  a  finding  of  guilty 
as  charged  cannot  be  sustained ;  ( h )  That  accused  cannot  be  adjudged  guilty  of 
the  simple  assault  proved,  “for  the  reason  that  it  is  not  proved  that  the  instru¬ 
ment  was  a  weapon  as  alleged.”  G.  M.  196619  (1931). 

Assault  With  Intent  to  Do  Bodily  Harm  With  a  Dangerous  Weapon 

proof 

1560b.  A  and  B  were  jointly  charged  and  found  guilty  of  committing  an 
assault  upon  C,  with  intent  to  do  him  bodily  harm,  by  stabbing  him  in  the 
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chest  with  a  dangerous  weapon,  to  wit,  a  knife,  in  violation  of  A.  W.  93.  The 
evidence  shows  that  A  and  C  had  a  quarrel  and  a  physical  encounter,  and  that 
B,  although  present,  took  no  part  in  the  disturbance.  About  2  hours  later  A 
and  B  met  C  and,  after  some  conversation  between  A  and  C,  they  commenced 
to  fight.  B  may  have  aided  A  when  A  and  C  were  clinched  on  the  ground  by 
taking  hold  of  C  and  striking  him  on  the  head ;  and  just  before  the  fight  was 
stopped,  when  A  handed  an  object  to  B  and  said  “Throw  the  knife  away”,  B 
took  it  and  threw  it  across  the  car  tracks  where  it  was  found  the  next  morning. 
B  also  struck  C  one  blow  with  his  fists  after  A  and  C  had  been  separated.  O 
received  a  trivial  cut.  No  witnesses  saw  the  knife  in  A’s  hands  and  C  did  not 
know  that  he  had  been  cut  until  some  time  later  when  A  stated  to  C  in  the 
presence  of  others,  “I  was  trying  to  cut  your  guts  out.”  There  is  no  evidence 
that  B  had  knowledge  of  the  fact  that  A  was  carrying  a  knife  or  that  he  in¬ 
tended  to  use  one  on  C.  Neither  is  there  any  evidence  that  A  and  B  had  any 
understanding,  mutual  plan,  or  design  to  jointly  attack  C,  or  that  B  even  en¬ 
couraged  A  before  the  attack  was  completed.  Held,  That  since  the  offense 
charged  is  one  requiring  specific  intent,  and  since  B’s  knowledge  of  A’s  intent 
is  not  shown  and  there  was  no  mutual  understanding  of  each  other’s  purpose, 
A  and  B  are  responsible  only  for  what  each  personally  intended,  and  the 
record  of  trial  is  legally  insufficient  to  support  the  findings  of  guilty  as  to  B 
(citing  and  following  the  rule  in  Bishop’s  Criminal  Law,  9th  Ed.,  vol.  1,  page 
465)  but  it  is  legally  sufficient  to  support  only  so  much  of  the  findings  of  guilty 
as  to  B  as  involves  assault  and  battery  upon  C  at  the  time  and  place  alleged, 
in  violation  of  A.  W.  96.  C.  M.  2000 Jft  (1933). 

1561.  The  citation  to  the  first  opinion  in  this  section  should  read  “G.  M.  157375  (1923)” 

Embezzlement 

proof 

1563.  A  soldier  was  tried  under  A.  W.  93  for  unlawfully  entering  a  storeroom 
with  intent  to  commit  fraudulent  conversion  (Charge  I),  and  under  A.  W.  96 
with  the  fraudulent  conversion  of  $300  (Charge  II).  He  was  found  guilty  of 
Charge  I  and  not  guilty  of  Charge  II.  On  the  question  whether  the  inconsist¬ 
ency  of  these  findings,  which  involved  the  same  fraudulent  conversion,  has  the 
legal  effect  of  vitiating  the  conviction  of  Charge  I,  Held,  That  while  this  ques¬ 
tion  has  not  heretofore  been  authoritatively  decided  in  military  justice  ad¬ 
ministration,  in  Federal  criminal  procedure  the  better  rule  on  principle  and 
authority  is  that  inconsistent  verdicts  of  guilty  and  not  guilty  in  the  same 
criminal  proceeding  do  not  vitiate  the  former.  See  Dealy  v.  U.  S.,  152  U.  S. 
542;  Huffman  v.  U.  S.,  259  Fed.  335;  Athanasius  v.  U.  S.,  227  U.  S.  326;  Roark 
v.  U.  S.,  17  F.  (2d)  570;  Hopkins  Fed.  Criminal  Law,  p.  22,  and  other  author¬ 
ities  there  cited.  G.  M.  197115  (1931). 

The  loan  of  a  topcoat  by  one  friend  to  another,  though  an  informal  trans¬ 
action,  involves  an  element  of  trust  in  the  borrower  by  the  lender.  Pawning 
it  or  selling  it  is  a  breach  of  that  trust,  and  constitutes  the  offense  of  embezzle¬ 
ment  under  A.  W.  93,  as  defined  in  paragraph  1497i,  Manual  for  Courts  Martial. 
(C.  M.  138357,  Wryk,  Dig.  1461  (1),  modified.)  C.  M.  201960  (1934). 

1566.  The  reference  “(10  Cyc.  141)”  in  third  paragraph  of  original  text  of  this  section 
should  read  “(19  Cyc.  411,  Note  65).” 

Larceny 

LIMIT  OF  PUNISHMENT 

1572a.  Where  the  total  value  of  stolen  property  is  less  than  $20,  the  maxi¬ 
mum  limit  of  confinement  for  such  larceny  is  six  months,  and  a  greater  period 
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of  confinement  is  not  authorized  where  separate  specifications  are  laid  under 
A.  W.  93  and  A.  W.  94  because  of  diverse  ownership  of  the  stolen  articles^ 
G.  M.  19721,3  (1931). 

Accused  was  found  guilty  of  four  separate  acts  of  larceny  alleged  to  have 
been  committed  on  four  different  days  which  were  the  days  upon  which  the 
owner  discovered  that  the  articles  were  missing.  All  the  property  stolen  was 
owned  by  one  individual.  The  prosecution  did  not  attempt  to  prove  that  sub- 
sequent  to  the  first  theft  (Specification  2)  the  property  described  in  Specifi¬ 
cations  1,  3,  and  4  was  in  the  possession  of  the  owner,  nor,  that  subsequent 
to  the  second  theft,  the  property  described  in  Specifications  3  and  4  was  in  his 
possession.  Held,  That  all  the  evidence  as  to  the  several  acts  of  larceny  and 
as  to  accused’s  guilt  thereof  is  circumstantial,  and  the  circumstances  established 
by  the  evidence  are  consistent  with  the  hypothesis  that  in  taking  the  property 
referred  to  there  was  but  one  trespass  and  asportation  and  therefore  but  one 
larceny,  and  that  the  sentence  could  not  legally  exceed  that  authorized  for 
one  act  of  larceny.  G.  M  199034  (1932). 

PROOF 

In  General 

1572b.  Three  soldiers  in  desertion  were  apprehended  by  a  deputy  sheriff 
while  asleep  in  a  stolen  automobile.  Among  the  articles  found  in  the  automo¬ 
bile  were  certain  canned  goods,  some  of  which  were  similar  to  those  that  disap¬ 
peared  from  their  organization  storeroom  at  the  time  the  accused  deserted. 
There  was  no  other  evidence  of  identity  of  the  aforementioned  food  articles 
on  a  trial  of  the  three  accused  for  larceny  thereof.  Held,  That  where  the  evi¬ 
dence  is  entirely  circumstantial  the  circumstances  must  not  only  be  consistent 
with  guilt,  but  inconsistent  with  innocence.  The  finding  of  canned  goods  in 
the  possession  of  the  accused,  similar  to  certain  canned  goods  that  disappeared 
from  their  organization  storeroom  about  the  time  the  accused  deserted,  but 
which  might  readily  have  been  purchased  from  any  grocery  store,  as  must 
have  been  other  canned  food  found  in  their  possession  but  not  missing  from 
the  storeroom,  does  not  warrant  the  inference  that  any  of  the  articles  in  ques¬ 
tion  had  been  taken  therefrom  by  any  of  the  accused.  G.  M.  196619  (1931). 

Accused  was  charged  with  larceny  under  A.  W.  93.  The  evidence  shows  that 
accused,  while  working  as  a  “striker”  for  Lieutenant  N  was  given  a  written 
list  of  things  to  do  during  Lieutenant  N’s  absence;  that  several  hours  later 
Lieutenant  N  attempted  to  get  in  touch  with  accused  and,  upon  his  failure  to 
find  him,  checked  the  property  in  his  quarters  and  found  certain  property  miss¬ 
ing  ;  that,  as  far  as  Lieutenant  N  knew,  no  one  was  in  the  quarters  during  the 
afternoon,  but  accused  had  unlimited  access  to  the  unlocked  quarters,  as  did 
any  other  person;  that  the  property  was  more  or  less  concealed  but  not  under 
lock  and  accused  should  not  have  known  the  location  of  the  stolen  property ; 
that  none  of  the  stolen  property  was  recovered  and  none  was  found  in  accused’s 
possession.  On  question  of  the  sufficiency  of  the  evidence  to  support  a  convic¬ 
tion,  Held,  That  proof  of  mere  opportunity  to  commit  a  crime  is  not  sufficient 
to  establish  guilt.  The  proved  fact  that  accused  absconded  at  the  time  of  the 
larceny  was  circumstantial  evidence  tending  to  show  him  to  be  the  perpetrator 
of  the  crime,  but  not  in  itself  sufficient  to  support  a  finding  of  guilty.  Where 
circumstances  are  relied  on  entirely  to  justify  a  conviction,  they  must  not  only 
be  consistent  with  guilt  but  inconsistent  with  innocence.  G.  M.  195705  (1931). 

Possession 

1575.  Accused,  together  with  his  co-accused,  was  convicted  of  larceny  of  a 
suit  of  civilian  clothes,  under  A.  W.  93.  The  only  fact  in  evidence  to  support 
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his  conviction  is  that  he  permitted  the  suit  to  remain  for  some  hours,  until 
found  therein,  in  an  automobile  owned  jointly  by  himself  and  his  co-accused, 
after  being  told  by  the  latter  that  he  had  found  the  suit  under  the  mattress  of 
his  barracks  bed  and  that  he  intended  to  keep  it,  unless  claimed  by  the  owner. 
Accused  urged  his  co-accused,  when  told  that  the  suit  was  in  the  automobile,  to 
“turn  it  in  and  notify  the  first  sergeant  that  he  had  found  it.”  There  was 
no  evidence  of  participation  by  the  accused  in  the  wrongful  taking  of  the  prop¬ 
erty.  On  the  question  whether  this  is  sufficient  evidence  upon  which  to  convict, 
Held,  That  the  general  rule  of  evidence  that  proved  possession  of  recently 
stolen  property,  unexplained,  raises  a  presumption  of  larcenous  taking,  does  not 
apply  in  this  case,  as  only  a  mere  semblance  of  possession  was  shown  by  the 
fact  of  joint  ownership  of  the  automobile  where  the  stolen  property  was  found, 
and  this  is  not  sufficient  to  establish  guilt  on  the  part  of  the  accused.  C.  M. 
197704  {1932). 

Value 

1576a.  In  the  absence  of  testimony  by  an  expert  or  qualified  witness  as  to  the 
value  of  a  stolen  watch  of  ordinary  commercial  type,  originally  purchased  for 
about  $50,  which  had  been  in  use  about  25  years,  finding  of  value  in  excess  of 
$20  was  erroneous.  Proof,  therefore,  warranted  a  finding  of  guilty  of  larceny 
of  a  watch  of  some  value  only  and  the  record  was  held  sufficient  to  support  a 
sentence  to  dishonorable  discharge,  total  forfeitures,  and  confinement  for  6 
months  only.  G.  M.  195212  {1931). 

VARIANCE 

1578.  Accused  was  charged  with  larceny  of  six  Y.  M.  C.  A.  coupon  books, 
under  A.  W.  93,  and  found  not  guilty  of  larceny  but  guilty  of  wrongful  posses¬ 
sion  of  them,  under  A.  W.  96.  The  court  by  its  finding  acquitted  him  of  larceny. 
The  findings  do  not  indicate  how  he  acquired  possession  of  the  tickets  which 
they  describe  as  “wrongfully”  in  his  possession,  but  undoubtedly  the  court  was 
not  convinced  that  he  came  into  possession  of  the  property  by  trespass.  Tres¬ 
pass  being  eliminated  and  the  kind  of  wrongful  possession  not  being  specified, 
it  cannot  be  said  that  the  offense  found  was  necessarily  included  in  that 
charged,  viz,  larceny.  There  may  be  wrongful  possession  which  is  in  no  way 
connected  with  larceny,  and  not  a  lesser  included  offense  of  larceny.  C.  M. 
198798  {1932). 

Perjury 

proof 

1582.  A  soldier  was  convicted,  under  A.  W.  93,  of  perjury  because  of  false 
testimony  given  before  a  “line  of  duty”  board  of  officers  convened  pursuant  to 
AR  345-415.  Held,  That  as  the  offense  alleged  was  statutory  perjury  and  not 
common-law  perjury  (par.  149'i,  M.  C.  M.,  1928),  the  specification  should  have 
been  laid  under  A.  W.  96  and  not  under  A.  W.  93.  Held  further,  That  perjury 
was  not  proved  under  the  statute  (sec.  125,  Federal  Penal  Code  of  1910,  35 
Stat.  1111;  U.  S.  C.  18:  231),  because  no  law  of  the  United  States  authorizes 
an  oath  to  be  administered  in  the  proceedings  of  “line  of  duty”  boards.  The 
power  given  by  A.  W.  114  to  the  president  and  recorder  of  a  board  of  officers  to 
administer  oaths  is  not  a  statutory  authority  for  boards  of  officers  to  examine 
witnesses  under  oath.  Certain  boards  of  officers,  such  as  retiring  boards  and 
boards  convened  pursuant  to  A.  W.  105,  are  specifically  authorized  by  statute 
to  summon  witnesses  and  to  examine  them  under  oath.  False  testimony  before 
such  boards,  if  given  in  respect  to  a  material  matter,  is  perjury.  False  testi¬ 
mony  before  boards  not  authorized  by  law  to  examine  witnesses  under  oath  is, 
if  given  by  persons  subject  to  military  law,  conduct  prejudicial  to  good  order 
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and  military  discipline  or  conduct  of  a  nature  to  bring  discredit  upon  the  mili¬ 
tary  service,  and  is  punishable  as  false  swearing,  under  A.  W.  96.  False  swear¬ 
ing  being  necessarily  included  in  perjury,  the  record  of  trial  is  legally  sufficient 
to  support  a  finding  of  guilty  of  that  offense.  C.  M.  198262  (1982). 

Accused  was  charged  under  A.  W.  93  wTith  willfully  and  corruptly  giving 
testimony  which  he  did  not  believe  to  be  true  as  to  a  material  matter,  after 
having  taken  an  oath  in  a  duly  ordered  investigation  before  the  officer  detailed 
to  make  it  that  he  would  testify  truly.  He  was  found  guilty.  Held,  That  the 
offense  alleged  is  not  perjury  under  A.  W.  93,  since  the  false  testimony  was  not 
given  “in  a  judicial  proceeding  or  course  of  justice”  (par.  149i,  M.  C.  M.),  but, 
since  the  investigation  referred  to  was  for  the  purpose  of  looking  into  frauds 
on,  or  attempts  to  defraud,  the  Government,  and  involved  an  inquiry  into 
irregularities  or  misconduct  of  officers  and  agents  of  the  United  States,  in 
which  the  presiding  officer  had  authority  to  administer  an  oath  to  a  witness 
(R.  S.  183;  U.  S.  C.  5:93),  it  does  amount  to  perjury  within  the  purview  of 
section  125,  Federal  Penal  Code ;  U.  S.  C.  18 :  231,  and  as  such  is  embraced  in 
those  crimes,  not  capital  and  not  made  punishable  by  another  Article  of  War, 
which  are  denounced  by  A.  W.  96.  C.  M.  201765  (1934). 

Robbery 

duplication  of  charges 

1585a.  Three  soldiers,  while  in  desertion,  hired  a  taxi  and  compelled  the 
driver  of  it  to  drive  on  and  threatened  to  “shoot  his  brains  out.”  While  en 
route  the  driver  w~as  robbed  of  his  watch,  knife,  and  $1  in  money  and  was  then 
bound  and  gagged.  The  accused  drove  off  in  the  taxi.  Accused  were  charged 
in  one  specification  with  robbery  and  in  another  specification  with  the  bind¬ 
ing  and  gagging.  Held,  That  where  the  “assault”  and  “binding  and  gagging”, 
alleged  separately,  really  constituted  the  “putting  in  fear”  and  “force  and  vio¬ 
lence”  involved  in  the  robbery  alleged  in  another  specification,  the  conviction  of 
robbery  included  the  other  wrongful  acts  mentioned  and  the  accused-  should 
not  be  separately  punished  therefor,  as  there  was  “that  continuity  of  offense 
which  made  the  several  acts  charged  against  the  defendants  only  one  crime.” 
Held  further,  That  the  term  “unreasonable”  in  the  provision  of  paragraph  27, 
M.  C.  M.,  relating  to  multiplication  of  charges,  “connotes  unreasonableness 
from  the  viewpoint  of  both  the  legality  and  the  appropriateness  of  the  punish¬ 
ment  involved.”  C.  M.  196619  (1931). 

PARDON 

1603.  *Where  the  offenses,  on  conviction  of  which  an  enlisted  man  of  the 
Philippine  Scouts  was  sentenced  to  dishonorable  discharge  and  confinement 
for  ten  years,  were  offenses  against  the  United  States,  as  distinguished  from 
violations  of  the  laws  of  the  Philippine  Islands,  the  pardoning  power  rests  with 
the  President  of  the  United  States  under  Clause  1,  Section  2,  Article  II  of  the 
Constitution,  and  not  with  the  President  of  the  Philippine  Islands.  253.11,  June 
19,  1936. 

PRISONERS 

CONFINEMENT 

1607.  Where  penitentiary  confinement  is  authorized  for  the  offense  of  which 
a  general  prisoner  stands  convicted,  he  may  not  lawfully  be  confined  in  a  peni¬ 
tentiary  until  he  has  served  the  existing  sentences  to  confinement  theretofore 
adjudged  against  him  or  until  the  unexecuted  portions  thereof  shall  have  been 
remitted.  A.  W.  42;  section  276,  act  of  March  4,  1909  (  35  Stat.  1143)  ;  *U.  S.  C. 
IS:  455;  paragraph  94,  M.  C.  M.,  1928.  O.  M.  199786  (1932). 
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1634.  MILITARY  ACADEMY. 

1639-1654.  RESERVE  OFFICERS’  TRAINING  CORPS  AND 

EDUCATIONAL  INSTITUTIONS. 

MILITARY  ACADEMY 

READMISSION 

1634.  Under  the  act  of  August  11,  1916  (39  Stat.  493)  ;  U.  S.  C.  10: 1103,  there 
is  no  authority  for  extending  the  time  limit  within  which  a  cadet  may  be 
examined  for  readmission  to  the  United  States  Military  Academy  made  neces¬ 
sary  by  his  failure  in  mathematics  on  the  ground  that  the  delay  was  occasioned 
by  the  illness  of  the  cadet.  351.152 ,  Feb.  21,  1933. 

RESERVE  OFFICERS’  TRAINING  CORPS  AND 
EDUCATIONAL  INSTITUTIONS 

CAMPS 

DEFERRED  ATTENDANCE 

1639.  The  requirement  in  paragraph  8,  AR  145-30,  that  deferment  of  attend¬ 
ance  of  a  Reserve  Officers’  Training  Corps  student  at  a  training  camp  to  a 
period  subsequent  to  his  graduation  shall  be  conditioned  upon  a  written  agree¬ 
ment  of  the  institutional  authorities  to  withhold  the  student’s  certificate  of 
graduation  until  fulfillment  of  the  promised  camp  attendance,  or  until  the 
amount  of  commutation  of  subsistence  paid  the  student  is  refunded  to  the 
Government  in  case  the  student  fails  to  attend  camp,  is  not  required  by  any 
statutory  provision  either  expressed  or  implied.  The  Secretary  of  War  may 
authorize  exceptions  to  the  regulation  requirement.  326.6,  July  6,  1931. 

COURSES  OF  INSTRUCTION 
CURTAILMENT 

1645.  On  questions  whether  the  course  of  instruction  for  the  Reserve  Officers’ 
Training  Corps  could  be  reduced  from  4  to  3  years,  and  whether  it  could  be 
made  optional  with  the  student  as  to  whether  he  begins  the  course  in  his  fresh¬ 
man  or  sophomore  year,  Held,  That  with  the  possible  exception  of  the  medical, 
dental,  and  veterinary  units,  which  cannot  be  reduced  below  360  hours,  a  re¬ 
duction  from  4  to  3  years  would  not  be  in  conflict  with  the  National  Defense  Act 
nor,  if  so  reduced,  would  there  be  any  legal  objection  to  giving  the  student  the 
option  of  beginning  the  course  in  the  first  or  second  year.  These  conclusions 
are  conditioned  on  a  reduction  of  the  standard  Reserve  Officers’  Training  Corps 
course  from  4  to  3  years  for  all  units  of  any  branch  if  such  reduction  is  made 
with  respect  to  any  unit  of  such  branch,  and  the  corresponding  reduction  of 
the  period  of  commutation  of  subsistence  from  2  years  to  1  year  for  all  units 
of  the  same  branch.  326.6,  February  1 4,  1931. 
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♦The  omission  of  instruction  during  the  period  intervening  between  the  open¬ 
ing  of  the  academic  year  and  November  first,  the  contemplated  date  of  estab¬ 
lishment  of  a  medical  unit  at  a  university,  would  not  contravene  either  the 
letter  or  spirit  of  section  47c,  National  Defense  Act ;  U.  S.  C.  10  :  383,  so  long  as 
ninety  hours  of  instruction  are  given  during  the  academic  year.  000.8 ,  Oct.  6, 
1936. 

ELECTIVE  OR  COMPULSORY 

1646.  An  institution  having  compulsory  enrollment  of  students  in  the  Reserve 
Officers’  Training  Corps  proposed  to  make  such  enrollment  elective.  On  ques¬ 
tion  whether  or  not  freshmen  who  have  been  required  to  take  the  basic  course 
in  the  present  year  shall  be  required  to  continue  their  training  in  the  next  aca¬ 
demic  year,  as  sophomores,  Held,  That  under  section  40  of  the  National  Defense 
Act;  U.  S.  C.  10:  381,  the  graduation  of  a  student  who  fails  to  take  the  pre¬ 
scribed  course,  after  having  regularly  enrolled,  unless  discharged  as  provided  in 
regulations  (AR  145-10),  would  be  illegal,  and,  as  in  the  present  case  there 
would  be  no  such  discharge  they  must  be  required  to  continue  the  training  as 
a  prerequisite  to  graduation.  353,  Mar.  6,  1931. 

CREDITS 

1648.  A  medical  student  who  had  previously  completed  the  prescribed  Re¬ 
serve  Officers’  Training  Corps  course  and  had  been  commissioned  a  second 
lieutenant  in  the  Infantry  Reserve  desired  to  enroll  in  the  advanced  course  of 
the  medical  unit  of  the  Reserve  Officers’  Training  Corps.  On  question  whether 
he  might  be  given  credit  for  his  previous  military  training  as  equivalent  for 
the  2  years’  basic  work  required  for  the  advanced  medical  unit,  Held,  That  if 
the  student  “has  received  a  course  of  military  training  substantially  equiva¬ 
lent”  (Pub.  Res.  of  Sept.  8,  1916,  39  Stat.  853;  U.  S.  C.  10:  388)  to  that  required 
for  the  first  2  years  in  the  medical  unit  he  may  be  given  credit  therefor.  Held 
further,  That  in  such  case  he  may  be  paid  commutation  of  subsistence  for  the 
advanced  course.  (See  1645,  ante.)  326.6,  Feb.  13,  1931. 

ELIGIBILITY 

1651a.  Enrollment  in  the  Reserve  Officers’  Training  Corps  of  an  officer  of 
the  National  Guard  Reserve  is  not  authorized  by  law,  but  when  such  an  officer 
was  erroneously  permitted  to  enroll  and  has  since  been  discharged  from  the 
National  Guard  Reserve,  there  is  no  legal  objection  to  authorizing  credit  for  the 
course  of  military  training  which  he  has  received  or  to  admitting  him  as  a 
student  in  the  advanced  course  and  paying  him  commutation  of  subsistence 
for  the  period  of  2  years  while  properly  enrolled  and  pursuing  the  advanced 
course.  326.6,  Mar.  7,  1933. 

LIABILITY  EOR  LOSS  OR  DAMAGE  OE  FEDERAL  PROPERTY 

1653.  A  Government  horse,  issued  to  an  educational  institution  maintaining 
a  Reserve  Officers’  Training  Corps  unit  for  purposes  of  instruction  under  sec¬ 
tion  47,  National  Defense  Act;  U.  S.  C.  10:  389,  was  killed  by  an  automobile 
while  being  ridden  by  a  guest  of  a  student,  who  was  not  a  member  of  the  Re¬ 
serve  Officers’  Training  Corps  and  was  in  no  way  connected  with  the  institution. 
The  practice  of  issuing  2  horses  to  a  student,  1  to  be  ridden  by  a  guest,  was 
authorized,  or  acquiesced  in,  by  the  authorities  of  the  institution.  The  accident 
was  caused  by  the  reckless  driving  of  the  car  and  the  surveying  officer  recom¬ 
mended  that  the  institution  be  relieved  from  liability.  Held,  That  there  is  no 
law  or  regulation  authorizing  the  use  of  the  horse  for  the  purpose  indicated 
and  the  institution  should  be  called  upon  to  reimburse  the  United  States  for 
Its  value.  159,  Mar.  13,  1931. 
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MEDICAL  TREATMENT 

1654.  Under  section  47a,  National  Defense  Act,  as  amended,  U.  S.  C.  10 :  441,. 
a  member  of  the  Reserve  Officers’  Training  Corps  is  entitled  to  admission  to 
military  hospitals  in  case  of  sickness  or  injury.  Under  section  6,  act  of  March. 
4,  1923  (42  Stat.  1508),  as  amended  by  act  of  April  26,  1928  (45  Stat.  461)  ; 
U.  S.  C.  10  :  454,  he  is  entitled  to  hospital  and  medical  treatment ,  etc.,  in  case  of 
injury.  A  claim  of  a  member  of  the  Reserve  Officers’  Training  Corps  for  ex¬ 
penses  of  medical  treatment  by  a  civilian  physician,  for  a  disability  not  the 
result  of  an  injury,  Held  not  payable.  158,  Mar.  19,  1931. 
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Secs. 

1667a-1669.  COMPTROLLER  GENERAL. 

1689-1690.  PUBLIC  FUNDS. 

1717a-1728a.  MISCELLANEOUS  FUNDS. 

COMPTROLLER  GENERAL 

DATA  REQUIRED 

AS  TO  CONTRACTS 

1667a.  The  Comptroller  General  has  the  right  to  determine  for  himself  what 
papers  or  data  he  should  -have  to  make  a  satisfactory  audit  of  a  particular 
contract,  and,  if  requested  to  do  so,  the  War  Department  is  required  by  section 
313,  Budget  and  Accounting  Act  of  June  10,  1921  (42  Stat.  26)  ;  U.  S.  C.  31 :  54, 
to  furnish  to  the  General  Accounting  Office  a  full  statement  of  the  reasons  for 
the  acceptance  of  other  than  the  lowest  bid  received.  163,  Sept.  7,  1932. 

VOUCHERS  SUPPORTING  PAYMENTS 

1669.  Chief  clerks  and  assistant  chief  clerks  of  the  Railway  Mail  Service 
are  authorized  to  administer  oaths  for  travel  accounts  of  employees  of  the 
Engineer  Department  at  Large,  by  the  act  of  June  15,  1934  (48  Stat.  963)  ; 
U.  S.  C.  39:  704,  extending  to  the  former  the  authority  contained  in  Section  8, 
act  of  August  24,  1912  (37  Stat.  487)  ;  U.  S.  C.  39  :  33.  013.1,  Sept.  26,  1935. 

PUBLIC  FUNDS 

AVAILABILITY 

CONSTRUCTION,  REPAIR,  AND  MAINTENANCE 

Buildings 

GARAGES 

1689.  If  the  Secretary  of  War  determines  that  housing  for  an  automobile  is 

a  necessary  appurtenance  of  each  set  of  quarters  and  approves  plans  for  con¬ 
struction  of  garages,  there  is  no  legal  objection  to  the  payment  for  same  from 
appropriations  “for  construction  and  installation  *  *  *  of  buildings,  util¬ 

ities,  and  appurtenances  thereto”  (War  Department  Appropriation  Act  of 
May  28,  1930,  46  Stat.  432,  440),  where  the  garages  are  of  the  following  types: 
A  single  garage  adjacent  to  a  set  of  quarters ;  a  double  garage  substantially 
on  the  line  midway  between  two  sets  of  quarters;  a  group  garage  constructed 
within  a  block  for  the  use  of  the  occupants  of  all  quarters  in  that  block  with 
divided  spaces  suitable  for  one  car,  each  space  to  be  used  in  connection  with  a 
particular  set  of  quarters.  634,  Jan.  10,  1931. 

HOSPITALS 

1690.  Any  building  or  space  occupied  and  maintained  as  a  general  dispensary 
is  used  for  “hospital  purposes”  within  the  meaning  of  the  War  Department 
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Appropriation  Act  of  February  23,  1931  (46  Stat.  1281),  making  appropriations 
for  the  care  and  repair  of  hospitals,  and  the  appropriation  is  available  for  the 
care  and  repair  of  such  dispensaries.  123,  Feb.  12,  1932. 

MISCELLANEOUS  FUNDS 

POST  EXCHANGE 
AVAILABILITY 

1717a.  There  is  no  law  prohibiting  a  post  exchange  from  carrying  workmen’s 
Compensation  insurance  for  its  employees  to  cover  liabilities  that  might  arise 
due  to  their  injury  while  acting  within  the  scope  of  their  employment,  and  the 
Army  Regulations  do  not  prohibit  such  insurance.  331.3,  Sept.  30,  1931. 

DEPOSIT 

1719a.  Where  a  closed  bank  in  which  post  exchange  funds  are  deposited  is 
reopened  subject  to  certain  restrictions  on  withdrawals,  there  is  no  legal  objec¬ 
tion  to  the  post  exchange  officer,  upon  authority  of  the  post  exchange  council 
approved  by  the  commanding  officer  of  the  post,  signing  a  proposed  depositor’s 
agreement,  when  good  judgment  and  local  conditions  warrant  such  action. 
123,  Mar.  10,  1933. 

RATION  SAVINGS  FUNDS 

1722.  Ration  savings  funds  include  savings  from  funds  appropriated  by  Con¬ 
gress.  When  a  bank  in  which  such  funds  are  deposited  is  reopened  after  a 
“bank  holiday”,  subject  to  certain  restrictions  upon  the  use  of  money  on  de¬ 
posit,  there  is  no  legal  authority  for  the  commanding  officer  to  enter  into  any 
contract  or  agreement  which  would  restrict  the  free  use  of  the  funds.  123,  Mar. 
10,  1933. 

UNIT  AND  SIMILAR  FUNDS 
AVAILABILITY 

1724.  Where  the  commanding  officer  of  an  organization  requests  a  barber 
supply  company  to  furnish  supplies  on  credit  in  a  limited  amount  per  month 
to  an  enlisted  man  acting  as  company  barber  and  assures  prompt  payment  of 
the  bills  so  contracted,  and  a  bill  is  allowed  to  run  for  several  months  without 
being  reported  to  the  commanding  officer  on  the  strength  of  a  collateral  agree¬ 
ment  entered  into  by  the  supply  company  with  the  enlisted  man  for  payment 
after  the  latter’s  reenlistment,  there  is  no  legal  or  moral  liability  on  either 
the  organization  commander  or  the  company  fund,  the  supply  company  having 
assumed  to  extend  further  credit  at  its  own  risk.  158,  Aug.  11,  1933. 

Where  an  authorized  contract  is  entered  into  by  the  recreation  officer,  with 
the  approval  of  the  commanding  officer,  for  the  construction  of  a  tennis  court 
on  a  military  reservation,  payable  from  recreation  funds,  the  amount  due  thereon 
is  not  a  personal  debt  of  either  of  these  officers,  and  any  personal  judgment 
against  them  could  not  be  paid  out  of  the  recreation  fund,  it  being  quasi-public, 
administered  and  controlled  by  the  Secretary  of  War.  167,  Jan.  12,  193J\ \. 

DEPOSIT 

1728.  Regimental  and  post  exchange  organization  funds  deposited  in  a  bank 
which  has  become  insolvent  are  not  public  moneys  entitled  to  preferential  pay¬ 
ment.  123,  July  6,  1932. 

Section  128,  Federal  Reserve  Act,  as  amended  by  section  8,  Banking  Act  of 
June  16,  1933  (48  Stat.  168)  ;  U.  S.  C.  12  :  264,  providing  for  insurance  of  bank 
deposits,  will,  within  the  limits  as  to  amounts  indicated  in  the  act,  afford  ade- 
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quate  protection  for  the  cadet  fund,  Military  Academy,  and  company,  post  ex¬ 
change,  hospital,  and  similar  funds  when  deposited  in  banks  entitled  to  the 
benefits  of  such  insurance.  123,  July  24,  1933. 

PROPERTY 

1728a.  A  radio  broadcasting  station,  owned,  operated,  and  maintained  by  the 
education  and  recreational  department  at  a  general  hospital,  and  duly  licensed 
by  the  Federal  Radio  Commission,  is  not  property  of  the  United  States  and  may 
be  sold  and  transferred  to  a  private  commercial  company  subject  to  compli¬ 
ance  with  the  provisions  of  law  concerning  the  transfer,  assignment,  or  modifi¬ 
cation  of  station  licenses.  676.3,  June  25,  1931. 
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NATIONAL  GUARD 

GENERAL  PROVISIONS 

•  FOREIGN  OFFICE  OR  EMOLUMENT 

1762a.  On  the  question  whether  a  National  Guard  Officer  of  a  State  could 
accept  a  decoration  conferred  by  a  foreign  government,  Held,  That  National 
Guard  officers  of  a  State,  when  not  in  the  service  of  the  United  States,  are  not 
officers  of  the  United  States  within  the  prohibition  of  article  I,  section  9,  clause 
8,  of  the  Constitution  of  the  United  States,  and  hence  such  decoration  may  be 
acepted  by  the  officer  in  that  status.  210.5,  Jan.  31,  1931. 

LIABILITY  FOR  DAMAGE 

1762b.  The  repair  of  a  road  and  bridge  damaged  during  authorized  maneu¬ 
vers  of  the  National  Guard  not  in  Federal  service  may  be  considered  as  an 
expense  incident  thereto  and  may  be  paid  for  from  National  Guard  funds  under 
section  67,  National  Defense  Act,  U.  S.  C.  32:  22.  112.1,  Apr.  17,  1933. 

LIABILITY  FOR  OVERPAYMENTS  RECEIVED 

1762c.  Where  an  officer  of  the  National  Guard  denies  that  he  owes  the  Gov¬ 
ernment  anything  on  account  of  alleged  overpayments  of  armory  drill  pay, 
he  is  entitled  to  have  his  claim  adjudicated  by  the  courts,  and,  until  that  is 
done,  no  administrative  or  executive  officer  of  the  Government  has  the  right, 
statutory  or  otherwise,  to  set  off  the  amount  of  his  claimed  indebtedness  to  the 
Government  against  disability  compensation  to  which  he  is  entitled  by  law  and 
for  which  an  appropriation  has  been  made  by  Congress.  241-2,  Oct.  17,  1934 • 

1774.  The  citation  to  the  opinion  in  the  1912-30  Digest  should  read  “$25.11,  June  27,  1922.” 

1782.  The  citation  to  second  opinion  should  read  “322.092,  Dec.  20,  1921.” 
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REGULAR  ARMY 


COMMISSIONED  OFFICERS 

ABSENCE  FROM  DUTY 

1796.  There  is  no  law  providing  for  loss  of  pay  or  allowances  by  an  officer 
during  absence  from  duty  on  account  of  injury  (as  distinguished  from  disease) 
resulting  from  misconduct.  An  officer  in  hospital  as  a  result  of  a  self-inflicted 
wound  is  entitled  to  continuance  of  pay  and  allowance  until  deprived  of  same 
by  sentence  of  court  martial  or  other  authorized  procedure.  21,1.3,  Sept.  27, 
198b. 

ALLOWANCES  ON  RETIREMENT 

1805.  Under  paragraphs  12a  (6)  and  12c,  AR  30-960,  request  for  shipment  of 

* 

the  personal  effects  of  a  retired  officer  from  storage  place  to  his  home  may  be 
granted  if  made  within  one  year  from  the  effective  date  of  his  retirement,  al¬ 
though  more  than  one  year  may  have  elapsed  since  the  date  of  the  order  of 
retirement.  521,-21,  Mar.  22,  1933. 

LONGEVITY;  SERVICE  COUNTED 
Veterinary  Service 

1824a.  Section  1,  act  of  June  28,  3930  (46  Stat.  829)  ;  U.  S.  C.  10: 144,  author¬ 
izes  officers  of  the  Veterinary  Corps  to  count  for  promotion,  longevity,  and  re¬ 
tirement  all  services  as  veterinarians  in  the  Quartermaster  Department,  Cav¬ 
alry,  or  Field  Artillery  prior  to  June  3,  1916.  Prior  to  its  enactment  officers 
who  had  rendered  service  as  veterinarians  in  the  Cavalry  and  Field  Artillery 
were  held  by  this  office  to  be  entitled  to  count  all  service  up  to  date  of  accept¬ 
ance  of  appointment,  whether  prior  or  subsequent  to  June  3,  1910.  Held,  That 
the  act  cited  does  not  deprive  the  latter  of  such  right.  Held  further,  That  in 
view  of  the  purpose  of  said  act  to  give  officers  who  had  served  as  veterinarians 
in  the  Quartermaster  Corps  the  same  rights  as  enjoyed  by  those  who  had 
served  in  the  Cavalry  and  Field  Artillery,  veterinary  service  in  the  Quarter¬ 
master  Corps,  whether  before  or  after  June  3,  1916,  should  be  counted  for 
promotion,  longevity,  and  retirement.  (MSS.  Comp.  Gen.,  May  2,  1931.)  211, 

Jan.  9,  1931. 

MOUNTS 


Transportation 

1828.  When  public  mounts  are  not  available,  private  mounts  may  be  shipped 
to  a  Reserve  Officers’  Training  Corps  camp  at  Government  expense,  under  au- 
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thority  of  paragraph  4,  AR  605-130,  if  the  duty  of  their  owners  at  such  camp 
cannot  be  performed  dismounted.  522,  June  21,  1932. 

RENTAL  ALLOWANCE 

Assignment  to  Quarters 

1830a.  *Under  paragraph  2 bk  (1),  AR  210-70,  a  corps  area  commander  may 
terminate  the  assignment  of  quarters  to  an  officer  ordered  to  a  general  hospital 
for  observation  and  treatment  for  an  indefinite  period,  if  the  circumstances  are 
such  as  to  indicate  an  absence  of  long  duration,  although  orders  may  not  have 
been  issued  relieving  the  officer  from  duty  at  his  permanent  station ;  and  this 
authority  is  not  conditioned  on  occupancy  of  the  quarters  during  the  absence  of 
the  officer.  245.81,  May  1,  1936. 

*  Assignment  to  quarters  may  be  terminated  under  paragraph  2  bk  (1)  (c), 
AR  210-70,  where  “academic  leave”  is  granted  an  officer  on  duty  as  instructor  at 
a  service  school  who  is  also  under  orders  involving  a  change  of  station,  such 
leave  terminating  approximately  on  the  date  when  he  was  required  to  report  to 
his  new  station.  245.1,  Oct.  7,  1936. 

TRANSPORTATION  OF  EFFECTS 
Permanent  Change  of  Station 

IN  GENERAL 

1836.  Under  paragraph  10&,  AR  30-060,  September  30,  1927,  an  officer  for¬ 
feits  his  right  to  have  his  baggage  transferred  at  public  expense  to  a  new 
permanent  station  unless  he  exercises  that  right  before  he  is  transferred  to 
another  permanent  station.  524-21,  Sept.  10,  1935. 

MOTOR  VEHICLES 

1840a.  Where  an  officer  was  relieved  from  duty  at  the  Army  War  College  as 
of  July  1,  1932,  and  assigned  to  permanent  station  in  Hawaii,  with  intervening 
temporary  duty  in  Washington  until  July  27,  1932,  and  did  not  actually  or 
constructively  put  his  automobile  in  motion  toward  point  of  embarkation  until 
July  23,  1982,  the  car  was  not  “in  transit”  on  July  1,  1932,  and  the  officer  is 
legally  liable  for  the  cost  of  its  transportation  under  the  act  of  July  14,  1982 
(47  Stat.  672).  524-21,  Jan.  18,  1934. 

Where  an  officer  entitled  to  have  his  automobile  (shipped  to  Honolulu  in 
1931)  returned  from  Honolulu  to  his  new  station  at  Brooklyn,  N.  Y.,  inter¬ 
rupted  the  continuity  of  the  shipment  at  San  Francisco  for  his  own  convenience 
by  having  the  car  delivered  to  him  there  and  using  it  for  two  months  while 
on  leave  of  absence,  the  obligation  of  the  Government  to  return  the  automobile 
to  the  United  States  was  satisfied,  and  the  subsequent  transportation  of  same 
to  his  new  station  constituted  a  new  shipment,  to  which  the  provisions  of  War 
Department  Appropriation  Act  of  March  4,  1933  (47  Stat.  1579),  are  applicable. 
524.21,  Oct.  10,  1934. 

TRAVEL  EXPENSE 
With  Troops 

1852.  (1)  An  officer  of  the  United  States  Army  on  duty  with  a  combat  unit 
of  a  foreign  army  is  serving  “with  troops”,  and  therefore  is  not  entitled  to  the 
per  diem  allowance  granted  by  section  12,  act  of  June  10,  1922  (  42  Stat.  631)  ; 
U.  S.  C.  37 :  20,  and  paragraphs  13  and  14,  AR  35^820. 

(2)  An  officer’s  stay  at  one  place  for  over  6  months  is  inconsistent  with  his 
being  in  a  travel  status  and  deprives  him  of  allowances  incident  thereto.  245.6, 
Fet).  19,  1932.  . 


97 


REGULAR  ARMY 


[§  1880 


ENLISTED  MEN 

ABSENCE  FROM  DUTY 
Absence  Due  to  Disability  From  Misconduct 

DETERMINATION  OF  CAUSE 

1859.  A  tentative  diagnosis  “in  line  of  duty”  upon  which  a  soldier  is  ad¬ 
mitted  to  a  hospital,  is  not  necessarily  final  under  section  3,  act  of  May  17,  1926 
(44  Stat.  557)  ;  U.  S.  C.  10:  847c,  but  may  be  changed  to  “not  in  line  of  duty — 
AR  35-1440”  to  conform  to  a  correct  and  final  diagnosis.  The  later  diagnosis 
and  change  made  in  accordance  with  paragraphs  3a  and  3e,  AR  345—115,  dated 
November  28,  1928,  is  final  and  covers  retroactively  the  entire  period  of  hospi¬ 
talization,  if  the  soldier  had  notice  and  took  no  appeal  therefrom.  21/2.1/,  Sept. 
28,  1932. 

VENEREAL  DISEASE 

1861.  A  tuberculous  patient  contracted  a  venereal  disease  while  in  a  hos¬ 
pital.  The  act  of  April  27,  1914  (38  Stat.  351,  353),  provides  that  an  officer  or 
enlisted  man  in  active  service  who  is  absent  from  duty  on  account  of  disease 
resulting  from  his  own  misconduct,  may  not  receive  pay  for  the  period  of  such 
absence.  A  venereal  disease  not  contracted  innocently  or  in  line  of  duty  is  mis¬ 
conduct  within  the  meaning  of  the  law.  The  statute  is  penal  in  its  nature  and 
must  be  strictly  construed.  (Dig.  Op.  J.  A.  G.  1912,  p.  280.)  A  soldier  who, 
while  in  hospital  because  of  a  disease  innocently  acquired,  acquires  a  disease 
through  his  own  misconduct,  becomes  subject  to  stoppage  of  pay  under  the 
above  act  only  from  and  after  the  date  when  his  retention  in  the  hospital  is 
no  longer  necessary  by  reason  of  the  innocent  cause,  but  is  required  because  of 
the  misconduct  cause.  7 05.1,  Dec.  27,  1918. 

See  act  of  May  17,  1926  (44  Stat.  557),  in  pari  materia  with  statute  cited. 

This  section  has  been  restated  as  above. 

ALLOWANCE  ON  DISCHARGE 

1871.  The  act  of  September  22,  1933  (42  Stat.  1021)  ;  U.  S.  C.  10:  752,  con¬ 
tains  no  authority  for  the  exercise  of  any  discretion  on  the  part  of  the  Govern¬ 
ment.  If,  upon  discharge  from  the  service  for  any  reason  except  by  way  of 
punishment  for  an  offense,  a  soldier  who  was  accepted  for  enlistment  in  the 
Philippines  requests  to  be  returned  to  the  place  of  such  acceptance,  the  military 
authorities  have  no  alternative  but  to  provide  him  with  transportation  in  kind 
and  subsistence  en  route  for  the  sea  travel  involved.  51/1.1,  Sept.  15,  1931/. 

DESERTERS  PLACED  ON  DUTY 

1873a.  A  deserter  who  surrendered  subsequent  to  expiration  of  his  term  of 
enlistment,  and,  on  account  of  shortage  of  personnel,  was  placed  on  duty  and 
so  continued  without  any  period  of  confinement  up  to  the  date  of  his  trial, 
which  resulted  in  conviction  of  desertion,  was  entitled  to  pay  and  clothing 
allowance  for  such  period  during  which  he  performed  actual  military  duty. 
21/6.5,  June  22,  1931/. 

MONETARY  ALLOWANCE 

1880.  On  the  question  whether,  on  account  of  the  high  cost  of  living,  it  would 
be  legal  to  permit  enlisted  men  on  duty  in  Alaska  to  requisition  coal  for  their 
individual  use  from  the  quartermaster  depot  in  Seattle,  Wash.,  and  charge  the 
cost  involved  to  other  appropriated  funds,  Held,  That  the  Executive  order  pub¬ 
lished  in  paragraph  2a,  AR  35—4520,  prescribes  a  higher  daily  allowance  for 
enlisted  men  on  a  commutation  basis  serving  in  Alaska  than  elsewhere  in  the 
United  States,  and  if  this  allowance  is  still  too  low  the  only  legal  method  of 
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affording  relief  is  for  the  President  to  authorize  it  by  changing  the  Executive 
order.  Held  further,  That  there  would  be  no  authority  to  replace  an  expendi¬ 
ture  so  incurred  from  other  appropriated  funds.  246.8,  July  9,  1981. 

TRAVEL  EXPENSE 

1884.  On  question  whether  an  enlisted  man  oil  recruiting  duty  was  entitled 
to  draw  his  commutation  for  subsistence  while  he  was  away  from  his  duty 
station  as  a  witness  in  civil  cases,  his  actual  expenses,  including  subsistence, 
having  been  paid  by  the  Department  of  Justice,  Held,  That  under  the  act  of 
April  15,  1926  (44  Stat.  257)  ;  U.  S.  C.  10:716a,  he  was  not  so  entitled  as  he 
was  in  facf  ‘being  subsisted  at  Government  expense.”  (See  par,  17,  AR  35- 
4520.)  246.8,  Mar.  12,  1931. 

Section  1,  act  of  March  2,  1931  (46  Stat.  1461)  ;  U.  S.  C.  37:20,  is  exclusive 
as  to  expenses  for  air  travel  of  a  soldier  under  competent  orders  on  duty  with¬ 
out  troops,  so  far  as  it  was  a  “continuous  journey  by  air”,  but  only  to  that 
extent,  and,  under  section  11,  act  of  June  10,  1922  (  42  Stat.  630),  IT.  S.  C. 
37 :  19,  an  enlisted  man  is  entitled  to  his  quarters  and  rations  allowance  as  pre¬ 
scribed  by  regulations  from  the  time  his  journey  by  air  terminated  until  it 
resumed,  where  the  interval  is  for  the  performance  of  duty  exceeding  in  dura¬ 
tion  72  hours  not  made  necessary  by  the  mode  of  travel.  (See  1  Comp.  Gen. 
726 ;  3  id.  401 ;  9  id.  163.)  246.84,  Sept.  15,  1931. 

RETIRED  ENLISTED  MEN 

AFTER  COMMISSIONED  SERVICE 

1897a.  Upon  retirement  after  30  years’  service  a  soldier  will  be  entitled  to 
the  pay  of  a  retired  warrant  officer  if  he  “served  honorably”  as  a  commissioned 
officer  during  the  period  of  the  World  War,  as  provided  by  section  8,  act  of 
June  6,  1924  (43  Stat.  472)  ;  U.  S.  C.  10:  981,  but  if  he  was  separated  from  the 
service  under  other  than  honorable  conditions  during  his  commissioned  service 
he  does  not  come  within  the  purview  of  the  statute,  even  though  a  part  of  such 
service  might  have  been  classed  as  honorable.  220.85,  Oct.  1,  1931. 

An  enlisted  man  advanced  to  a  commissioned  rank  on  the  retired  list  under 
the  act  of  May  7,  1932  (47  Stat.  150)  ;  U.  S.  C.  10:  1028c,  does  not  come  within 
the  term  “officers  of  the  Army”,  as  used  in  the  act  of  March  2,  1913  (37  Stat 
710)  ;  U.  S.  C.  10  :  869,  so  as  to  authorize  the  drawing  of  a  check  in  favor  ot 
a  person  or  institution  designated  on  such  advanced  enlisted  man’s  pay  account, 
or  within  the  term  “retired  officer”,  as  used  in  paragraph  15,  AR  35-1760. 
220.851,  June  18,  1932. 

WARRANT  OFFICERS 

TRAVEL  TO  FIRST  DUTY  STATION 

1901a.  *As  warrant  officers  are  entitled  under  section  4a,  National  Defense 
Act;  U.  S.  C.  10:  902a,  to  the  same  allowances  as  a  second  lieutenant,  an  en¬ 
listed  man  appointed  a  warrant  officer  on  the  day  after  his  discharge  for  the 
purpose  of  accepting  such  appointment,  is  entitled  to  shipment  at  Government 
expense  of  1,500  lbs.  of  authorized  baggage  to  his  first  duty  station,  as  authorized 
for  commissioned  officers  by  paragraph  12c,  AR  30-960.  524-21,  Dec.  12,  1935. 

NATIONAL  GUARD 

PAYMENT 

1914a.  *The  restriction  in  War  Department  appropriation  act  of  May  15, 
1936  (49  Stat.  1298)  against  payments  to  National  Guard  personnel  “drawing  a 
pension,  disability  allowance,  disability  compensation,  or  retired  pay  (where 
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retirement  lias  been  made  on  account  of  physical  disability  or  age)  from  the 
Government  of  the  United  States”,  is  not  applicable  to  an  enlisted  man  of  the 
National  Guard  who,  as  a  civilian  employee,  was  involuntarily  retired  and  is 
receiving  annuity  payments  under  the  provisions  of  section  8  (a),  act  of  June 
10,  1933  (48  Stat.  305)  ;  U.  S.  C.  5 :  736a.  240.91 ,  July  18,  1986. 

ORGANIZED  RESERVES 

RESERVE  OFFICERS 

GRATUITY  OF  $500 

1923a.  *The  $500  gratuity  provided  by  section  2,  act  of  June  16,  1936  (49  Stat. 
1524)  ;  U.  S.  C.  10:  300a  is  payable  only  to  Air  Corps  Reserve  officers  who  have 
completed  a  period  of  not  less  than  three  years  of  active  duty  under  the  pro¬ 
visions  of  that  act,  and  such  service  must  have  been  continuous.  326.21, 
July  18,  1936. 

LONGEVITY:  SERVICE  COUNTED 

1924.  Section  127a,  National  Defense  Act,  affords  a  Reserve  officer  on  an 
active  duty  status  the  same  rights  and  privileges  with  respect  to  credits  for 
relative  rank  and  longevity  as  an  officer  of  the  Regular  Army  of  like  grade 
and  length  of  service,  and  bases  the  determination  of  rank  on  active  service 
performed.  A  Reserve  officer  on  active  duty,  admitted  to  an  Army  hospital  as 
a  patient  for  illness  incurred  in  line  of  duty,  is  entitled  to  full-time  credit  for 
the  period  of  hospitalization  while  on  active  duty  under  proper  orders  (not  in 
excess  of  6  months)  for  longevity  pay  purposes,  and  to  like  credit  for  determin¬ 
ing  relative  rank.  (See  par.  1,  AR  35-3420.)  210.455,  Oct.  7,  1932. 

PAYMENT 

1926a.  The  prohibition  in  the  War  Department  Appropriation  Act  of  March 
4,  1933  (47  Stat.  1591),  against  payments  to  Reserve  officers  receiving  the  com¬ 
pensation  therein  specified,  does  not  prohibit  payment  of  active  duty  pay  to  a 
Reserve  officer  who  receives  compensation  as  a  retired  civil  employee.  241-1, 
Mar.  12,  1934. 

TRANSPORTATION  OF  EFFECTS 

1928.  Under  War  Department  appropriation  act  of  February  23,  1931  (46 
Stat.  1297),  paragraph  2d,  AR  35-3420,  and  paragraph  13,  AR  30-960,  a  Reserve 
officer  must  be  ordered  to  duty  for  not  less  than  six  months  in  order  to  be 
entitled  to  have  his  baggage  shipped  to  his  first  duty  station.  If,  however,  he  is 
ordered  to  active  duty  for  a  period  of  less  than  six  months  and  is  subsequently 
ordered  to  remain  on  duty  for  a  period  which  makes  the  total  of  his  continuous 
service  six  months  or  more,  he  is  entitled  to  shipment  of  his  baggage  to  his 
home  upon  termination  of  his  active  service,  notwithstanding  he  could  not 
claim  such  shipment  to  his  post  upon  commencement  of  his  active  duty. 
524.21,  Oct.  27.  1931. 

A  Reserve  officer  upon  relief  from  extended  active  duty  at  Fitzsimons  Gen¬ 
eral  Hospital,  Denver,  Colorado,  requested  a  delay  of  one  year  in  the  shipment 
of  his  household  goods  to  his  home  in  Cleveland,  Ohio.  Within  the  year  he 
changed  his  residence  to  Alhambra,  California,  was  appointed  a  first  lieutenant 
in  the  Regular  Army  and  ordered  to  station  at  Fort  MacArthur,  California. 
The  officer  is  entitled  to  shipment  of  his  authorized  allowance  of  household 
goods  from  Denver  to  Fort  MacArthur,  provided  he  bears  the  excess  cost 
involved  over  and  above  what  such  shipment  would  have  cost  to  Cleveland, 
such  right  being  incident  to  orders  relieving  him  from  active  duty  as  a  Reserve 
officer  rather  than  to  orders  assigning  him  from  his  residence  in  Alhambra, 
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§  1932] 

California,  to  his  first  duty  station  as  a  Regular  Army  officer.  524-21,  Sept.  26, 
193  If. 

NURSES 

1932.  Under  sections  4  and  5,  chapter  V,  act  of  July  9,  1918  (40  Stat.  879)  ; 
U.  S.  C.  10 :  782,  850,  the  right  to  leave  with  pay  of  Reserve  nurses  on  active 
duty  is  absolute  and  not  dependent  on  the  availability  of  sufficient  funds  to 
pay  for  it,  though  the  latter  have  been  depleted  by  later  legislation.  Payment 
for  accumulated  leave  of  Reserve  nurses  to  be  placed  on  an  inactive  status  is 
obligatory,  and  if  necessary  a  deficiency  appropriation  should  be  asked.  211, 
Apr.  10,  1933. 

CIVILIAN  EMPLOYEES 

ABSENT  FROM  DUTY 

ABSENCE  WITH  LEAVE 

Arsenal 

1933.  *The  annual  leave  act  of  March  14,  1936  (49  Stat.  1161)  ;  U.  S.  C.  5: 
30b,  et  seq.,  covering  the  entire  subject  of  annual  leave  for  civilian  employees 
not  excepted  therein,  repeals  by  implication  the  arsenal  leave  act  of  August  29, 
1916  (39  Stat.  617)  ;  U.  S.  C.  34:  511.  Under  the  former  act,  and  sections  2 
and  4,  Executive  Order  No.  7409,  July  9,  1936,  permanent  arsenal  employees  with 
one  year  or  more  of  service  who  do  not  contemplate  leaving  the  service  during 
the  calendar  year  are  entitled  to  annual  leave  with  pay  not  in  excess  of  26  days, 
and  to  accumulated  leave.  Those  with  less  than  one  year’s  service  who  entered 
the  service  by  original  appointment  or  reinstatement,  emergency  employees,  and 
employees  appointed  for  an  indefinite  period,  are  entitled  to  annual  leave  with 
pay  accruing  at  the  rate  of  2%  days  per  month  of  service,  and,  in  addition 
thereto,  to  accumulated  leave.  230.547,  Sept.  18,  1936. 

Military 

1951.  Duty  “in  connection  with  Civilian  Conservation  Corps  activities”  is 
not  “duty  with  troops,  or  at  field  exercises,  or  for  instruction”  within  the  mean¬ 
ing  of  the  act  of  May  12,  1917  (40  Stat.  72)  ;  U.  S.  C.  10:  371,  authorizing  mili¬ 
tary  leave  for  civilian  employees  who  are  Reserve  officers.  326.21,  Feb.  23, 

1934. 

Outside  United  States 

1952.  W.  D.  Circular  “A”  of  1912,  providing  that  time  spent  by  employees 
stationed  outside  the  United  States  in  travel  to  and  from  the  United  States 
shall  not  be  charged  against  the  period  of  leave,  is  not  applicable  to  arsenal 
employees,  since  their  leave  allowance  is  prescribed  by  statute  (act  of  August 
29,  1916,  39  Stat.  617 ;  U.  S.  C.  34 :  511 ;  act  of  May  12,  1917,  40  Stat.  65)  ;  U.  S.  C. 
10 : 852,  and  cannot  legally  be  exceeded.  But  the  circular  is  applicable  to  ord¬ 
nance  employees  serving  outside  the  United  States  who  are  not  arsenal  em¬ 
ployees,  subject  to  the  limitations  in  the  act  of  May  12,  1917  (40  Stat.  65). 
230.543,  Mar.  2,  1931. 

In  the  second  line  of  the  first  opinion  of  the  original  section  the  word  “leases”  should 
read  “leaves.” 

Act  of  March  14,  1936 

1954a.  *Employees  paid  at  hourly  or  per  diem  rates  and  only  when  actually 
employed,  whose  employment  is  “more  or  less  intermittent  and  not  on  a  regular  or 
continuous  basis”,  although  they  are  required  to  remain  constantly  subject  to 
call,  are  expressly  excluded  from  the  benefits  of  the  annual  and  sick  leave  acts 
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of  March  14,  1936  (49  Stat.  1161)  ;  U.  S.  C.  5:  30b,  et  seq.,  and  (49  Stat.  1162)  ; 
U.  S.  C.  5 : 30f,  et  seq.,  by  the  regulations  prescribed  by  the  President  and 
promulgated  in  Executive  Orders  Nos.  7400  and  7410,  July  9,  1936.  There  is  not 
present,  in  a  strict  legal  sense,  the  element  of  continuity  of  employment  over 
monthly  periods  upon  which  the  operation  of  the  law,  supplemented  by  executive 
regulations,  is  based.  230.512,  Sept.  23,  1936. 

*The  leave  acts  of  March  14,  1936  (49  Stat.  1161)  ;  U.  S.  C.  5:  30b  et  seq.,  and 
(49  Stat.  1162)  ;  U.  S.  C.  5 :  30f ,  et  seq.,  apply  to  civilian  employees  outside  the 
United  States  as  follows: 

(1)  All  such  employees  (American  citizens  and  natives)  are  entitled  to  thirty 
days’  annual  leave. 

(2)  American  citizens  may  accumulate  annual  leave  up  to  120  days,  natives 
to  60  days. 

(3)  Sick  leave  up  to  thirty  days  per  year  may  be  granted  at  discretion  of 
the  administrative  officer  under  section  3  (49  Stat.  1162)  ;  U.  S.  C.  5 :  30k. 

(4)  All  such  employees  (American  citizens  and  natives)  are  entitled  to  cumu¬ 
lative  sick  leave  at  the  rate  of  1*4  days  per  month,  the  total  accumulation  not 
to  exceed  90  days,  subject  to  the  limitations  of  the  act  (49  Stat.  1162),  supra, 
and  Executive  Order  No.  7410,  July  9,  1936.  230.5492,  Nov.  9,  1936. 

HOLIDAYS 

SATURDAY  AFTERNOONS 

1974.  On  the  question  of  the  applicability  of  the  Saturday  half -holiday  act 
of  Mar.  3,  1931  (46  Stat.  1482)  ;  U.  S.  C.  5 :  26a,  to  temporary  employees  on  road 
construction,  hired  under  verbal  agreement  at  hourly  rate  for  actual  hours 
worked,  the  practice  having  been  to  lay  these  employees  off  during  inclement 
weather  and  for  other  cogent  reasons,  Held,  That  the  statute  applies,  in  terms, 
to  all  civil  employees  of  the  Government  (with  certain  exceptions  not  material 
in  the  instant  case)  “whether  on  the  hourly,  per  diem,  per  annum,  piecework, 
or  other  basis”,  and  that  the  employees  in  question  are  within  its  scope  so  that, 
if  retained  on  duty  for  a  full  day  on  Saturday,  they  are  entitled  to  an  equal 
shortening  of  the  workday  of  some  other  day,  but  if  working  only  part  of  the 
four  hours  which  constitute  a  day’s  work  on  Saturday,  they  are  entitled  only  to 
such  proportion  of  a  full  day’s  pay  as  is  represented  by  the  fraction  whose  nu¬ 
merator  is  the  number  of  hours  worked  and  whose  denominator  is  four.  Held 
further,  That  in  view  of  the  evident  beneficent  purpose  of  the  statute,  the  ad¬ 
visability  of  hiring  temporary  labor  on  a  5-day  week  basis,  thus  requiring  no 
work  on  Saturday,  may  be  considered  questionable.  230.466,  Mar.  19,  1931. 

Under  the  act  of  March  3,  1931  (46  Stat.  1482),  as  applied  to  civilian  em¬ 
ployees  at  an  ordnance  depot — 

(a)  An  employee  on  a  leave  status,  who  works  but  one  hour  on  Saturday 
morning,  should  be  charged  with  three  hours’  annual  leave. 

(&)  An  employee  who  does  not  report  for  duty  on  Saturday  morning,  but 
later  establishes  the  fact  of  his  absence  was  due  to  sickness,  should  be  charged 
with  four  hours’  leave. 

(c)  An  employee  not  on  a  leave  status,  who  works  one  hour  on  Saturday 
morning,  should  receive  one-fourth  of  a  day’s  pay,  as  four  hours  constitute  the 
workday  on  Saturday. 

( d )  One  who  has  acquired  leave  status  but  has  used  up  all  his  accrued  leave 
and  works  two  hours  on  Saturday  morning,  should  be  paid  one-half  a  day’s  pay. 
230.466,  July  20,  1931. 


§  1974] 


PAY  AND  ALLOWANCES 


102 


Under  the  act  of  March  3,  1931  (46  Stat.  1482)  — 

(а)  An  arsenal  employee  who  has  attained  a  leave  status  but  has  exhausted 
his  annual  leave  is  not  entitled  to  receive  pay  for  Saturday  if  he  does  not  work 
on  that  day. 

(б)  An  arsenal  employee,  not  on  a  leave  status,  who  is  absent  from  duty  on 
Saturday,  receives  no  pay  for  Saturday. 

(c)  Where  operations  are  suspended  at  an  arsenal  on  Saturdays  for  a  few 
months,  an  employee  with  a  leave  status  who  works  on  Friday  and  does  not 
return  to  work  until  the  following  Tuesday,  should  be  charged  with  four  hours’ 
leave  on  Saturday  and  with  two  days’  leave  for  Sunday  and  Monday. 

( d )  An  arsenal  employee  whose  annual  leave  is  exhausted,  or  with  no  leave 
status,  and  who  is  absent  from  duty  Saturday,  Sunday,  and  Monday,  is  not 
entitled  to  pay  for  either  of  those  days. 

(e)  An  arsenal  employee  who  has  exhausted  his  leave  status  or  is  not  in  a 
leave  status,  and  who  works  for  two  hours  on  Saturday  morning,  is  entitled  to 
a  half  day’s  pay.  230466,  July  21,  1931. 
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RIVERS,  HARBORS,  AND  WATERWAYS 

OBSTRUCTIONS 

1989.  Where  the  wreck  of  a  vessel  obstructing  navigation  has  been  abandoned 
by  its  owners  and  removed  at  the  expense  of  the  United  States,  the  amount 
which  the  United  States  may  recover  for  such  expenses  is  limited  by  section  20, 
act  of  March  3,  1899  (  30  Stat.  1154)  ;  U.  S.  C.  33:  415,  to  the  proceeds  of  sale 
of  the  craft  and  cargo,  and  the  owner  of  the  abandoned  vessel  may  not  be  held 
to  make  further  reimbursement.  159,  Nov.  17,  1933. 

REGULATIONS 

1995a.  The  authority  conferred  on  the  Secretary  of  War  by  Chapter  XIX, 
act  of  July  9,  1918  (40  Stat.  893)  ;  U.  S.  C.  33:  3,  is  limited  to  prescribing  regu¬ 
lations  for  the  use  and  navigation  of  navigable  waters  of  the  United  States  or 
waters  under  the  jurisdiction  of  the  United  States  “endangered  or  likely  to  be 
endangered  by  Coast  Artillery  fire  in  target  practice  or  otherwise,  or  by  the 
proving  operations”,  etc.,  and  must  be  so  exercised  “as  not  unreasonably  to  inter¬ 
fere  with  or  restrict  the  food  fishing  industry”,  for  which  use  of  the  waters  pro¬ 
vision  must  be  made  in  the  regulations.  The  dropping  of  high  explosive  bombs 
by  the  Air  Corps  is  not  within  any  of  these  purposes,  and,  moreover,  the  act 
supra  may  not  be  invoked  to  prohibit  fishing,  crabbing,  or  oyster  cultivation  on 
waters  adjacent  to  a  bombing  range,  in  order  to  prevent  possible  claims  for 
damages  against  the  Government.  601.1,  June  7,  193 Jf. 
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SUPPLIES  AND  SERVICES 

Secs. 

2000a-2000b.  CIVIL  LAWS  AND  REGULATIONS  AFFECT¬ 
ING. 

2002-2004a.  EXCHANGE. 

2008-2009.  GIFTS  TO  GOVERNMENT. 

2009a.  INSURANCE. 

2012a-2030a.  INTERDEPARTMENTAL. 

2030b-2043.  ISSUE  OR  LOAN. 

2050.  LEASE  FROM  THE  UNITED  STATES. 

2051a.  OPERATION,  MAINTENANCE,  AND  REPAIR. 

2054-2060c.  PROCUREMENT. 

2076a-2100.  SALE. 

2107a.  TRANSPORTATION. 

CIVIL  LAWS  AND  REGULATIONS  AFFECTING 

STATE  AND  MUNICIPAL 

TRAFFIC  REGULATIONS 

2000a.  While  a  State  statute  requiring  that  flares  be  placed  in  front  and  in 
the  rear  of  trucks  parked  on  its  highways,  at  night  is  not,  as  a  matter  of  strict 
law,  applicable  to  trucks  owned  by  the  United  States  and  operated  on  public 
business,  it  may  well  be  complied  with  as  a  matter  of  comity  and  to  prevent 
accidents  and  avoid  undesirable  publicity  and  criticism.  ^1^.5,  Aug.  14,  1933. 

While  it  is  the  general  policy  of  the  law  that  State  and  municipal  govern¬ 
ments  may  not  interfere  with  the  exercise  of  its  functions  by  the  Federal  Gov¬ 
ernment,  nevertheless  local  police  laws,  such  as  traffic  regulations,  should  be 
complied  with  by  agents  and  officials  of  the  Federal  Government  at  all  times 
except  when  such  compliance  would  prevent  or  seriously  interfere  with  proper 
accomplishment  of  their  official  duties,  even  though  such  compliance  may  involve 
some  inconvenience  or  expense.  537.4,  Dec.  2,  1933. 

PROCUREMENT  OF  SERVICES 

2000b.  A  State  may  not  hamper,  control,  regulate,  or  impede  the  exercise  of 
Federal  powers  by  the  Government  of  the  United  States,  nor  may  a  State 
impose  a  direct  burden  upon  interstate  commerce.  It  follows  that  agents  of 
the  United  States  Government  may  contract  on  its  behalf  for  the  transportation 
of  public  property  between  a  military  reservation  under  the  exclusive  jurisdic¬ 
tion  of  the  United  States  and  points  within  the  State  in  which  such  reserva¬ 
tion  is  located,  011  such  terms  and  for  such  consideration  as  may  be  agreed 
upon,  without  regard  to  the  scheduled  rates  prescribed  for  such  service  by  the 
State  authorities.  1G3,  Nov.  9,  1935. 
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EXCHANGE 

AIRCRAFT  AND  EQUIPMENT 

2002.  The  repetition  in  the  act  of  July  9,  1918  (40  Stat.  849)  ;  U.  S.  C.  10 : 1272 
(original  edition),  authorizing  the  exchange  of  motor  vehicles,  airplanes,  etc., 
of  the  greater  part  of  the  language  used  in  a  similar  provision  in  the  earlier 
act  of  May  12,  1917  (40  Stat.  43)  ;  U.  S.  C.  10:  1272  (supplement),  with  the  ad¬ 
dition  of  the  words  “balloons  and  appurtenances”,  indicates  that  the  later  provi¬ 
sion  was  intended  as  permanent  legislation  reenacting  with  certain  modifications, 
and  superseding  the  act  of  May  12,  1917.  Jf00.22,  May  19,  1933. 

Exchange  of  an  old  airplane  for  a  new  one  is  authorized  by  the  act  of  July  9, 
191S  (40  Stat.  849)  ;  U.  S.  C.  10:  1272,  and  the  act  of  March  3,  1933  (47  Stat. 
1520)  ;  U.  S.  C.  41 :  10a,  does  not  prohibit  the  purchase  of  an  airplane  of  foreign 
manufacture  for  use  outside  the  United  States.  Such  a  procurement  abroad 
is  not  exempt  from  the  statutory  requirements  as  to  competition.  The  appli¬ 
cable  appropriation  is  chargeable  only  with  the  amount  actually  paid  in  con¬ 
nection  with  the  exchange,  and  the  exchange  allowance  for  the  old  airplane 
must  equal  or  exceed  the  amount  which  can  be  obtained  therefor  in  cash. 
400.12,  Aug.  29,  1934. 

MOTOR  VEHICLES 

2004a.  On  the  question  of  the  legality  of  exchanging  obsolete  Ordnance 
Department  trailers  in  part  or  whole  payment  for  motor  vehicles,  Held,  That 
trailers  are  not  motor-propelled  vehicles  within  the  meaning  of  the  act  of  May 
12,  1917  (40  Stat.  43)  ;  U.  S.  C.  10:  1272,  which  provides  for  the  exchange,  among 
other  things,  of  such  vehicles,  and,  as  there  is  no  other  authority  of  law  for 
such  an  exchange,  it  would  be  illegal.  451-11,  Sept.  19,  1931. 

While  the  act  of  July  9,  1918  (40  Stat.  849)  ;  U.  S.  C.  10:  1272,  authorizes  the 
exchange  of  motor-propelled  vehicles  and  parts  thereof  in  part  payment  for  new 
equipment  of  the  same  or  similar  character  to  be  used  for  the  same  purpose, 
there  is  no  legal  authority  for  an  exchange  of  parts  of  Government  vehicles, 
plus  a  certain  amount  in  cash,  for  a  similar  used  part  which  has  been  over¬ 
hauled.  400.52,  May  11,  1934. 

GIFTS  TO  GOVERNMENT 

PERSONAL  PROPERTY 

2008.  A  horse  donated  to  the  Government  for  breeding  purposes  under  the 
act  of  February  14,  1927  (44  Stat.  1095)  ;  U.  S.  C.  10:  1318,  may  not,  after  it 
has  been  accepted  and  becomes  the  property  of  the  United  States,  be  returned 
to  the  donor  upon  payment  of  $12  per  month  for  the  time  it  has  been  foraged 
at  Government  depot,  nor  exchanged  for  another  horse.  The  only  authority 
for  its  disposition  is  sale  for  an  adequate  consideration  under  R.  S.  1241 ; 
U.  S.  C.  10:  1261,  if  it  is  found  to  be  damaged  or  unsuitable  for  the  public 
service.  454-1 >  Aug.  4,  1934. 

SERVICES 

2009.  The  acceptance  of  railroad  passes  for  intrastate  travel  by  an  officer 
of  the  Regular  Army  on  National  Guard  duty  in  a  State  where  railroads  are 
authorized  by  State  law  to  furnish  free  transportation  “to  instructors  of  the 
State  militia”,  is  not  in  violation  of  R.  S.  3679,  as  amended  by  section  3,  act 
of  February  27,  1906  (  34  Stat.  49)  ;  U.  S.  C.  31:  665,  or  any  other  provision  of 
law,  provided  they  are  furnished  without  expectation  of  reward.  512,  Mar.  15, 
1935. 
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INSURANCE 

2009a.  When  the  Government  issues  to  an  officer  goggles,  helmet,  and  flying 
boots  for  use  in  the  performance  of  his  duty  as  an  aviator  in  the  Army  Air 
Corps,  the  officer  becomes  the  bailee  of  such  property,  is  responsible  to  the 
Government  for  it,  and  has  a  right  to  insure  it  in  order  to  protect  his  interest. 
332.32,  May  26,  1934. 

2011.  The  citation  to  the  second  opinion  in  the  1912-30  Digest  should  read  “ 400.225 ,  Aug. 
SO,  1928.” 

INTERDEPARTMENTAL 

AUTHORITY  AND  ADJUSTMENT  OF  APPROPRIATIONS 

SERVICES 

Medical 

2012a.  *Where  a  Reserve  officer  on  active  duty,  suffering  from  illness  con¬ 
tracted  not  in  line  of  duty,  was,  without  his  consent  hospitalized  by  direction  of 
his  district  commander  in  a  Veterans’  Administration  hospital,  his  hospitaliza¬ 
tion  was  an  exercise  of  the  power  of  proper  military  authority  to  use  all  neces¬ 
sary  means  to  preserve  the  health  of  the  Army,  and  the  Veterans’  Administration 
should  be  reimbursed  for  expenses  incurred.  158 ,  Oct.  14,  1936. 

SUPPLIES 

Ordnance  and  Ordnance  Stores 

2017.  *  Independent  agencies  of  the  Federal  Government  are  included  in  the 
broad  language  “any  department”,  as  employed  in  the  act  of  March  3,  1879 
(20  Stat.  412)  ;  U.  S.  C.  50:  61,  authorizing  the  issue  of  arms  and  ammunition 
by  the  Secretary  of  War  to  Government  departments  for  the  protection  of 
public  property.  Requests  for  such  issues  may  be  signed  by  a  subordinate 
designated  by  the  head  of  the  department  concerned,  by  direction  of  the  latter. 
The  Secretary  of  War  may,  of  course,  authorize  the  use  of  arms  and  ammuni¬ 
tion  for  the  protection  of  public  property  by  officers  of  the  Army,  independently 
of  the  provisions  of  the  act,  supra.  0,  Jan.  10,  1936. 

COMPULSORY  PROCUREMENT 

ENVELOPES 

2029a.  The  act  of  June  29,  1906  (  34  Stat.  476)  ;  U.  S.  C.  39:355,  requiring 
the  procurement  of  envelopes  for  Government  establishments  through  the  Post 
Office  Department,  applies  to  the  purchase  of  envelopes  for  any  activity  of  the 
Government  where  payment  is  to  be  made  from  appropriated  funds,  including 
the  Civilian  Conservation  Corps.  462,  Nov.  11,  1935. 

PRISON-MADE  GOODS 

2030a.  In  view  of  the  provisions  of  section  7,  act  of  May  27,  1930  (46  Stat. 
392)  ;  U.  S.  C.  18:  744g,  the  War  Department  is  required  to  purchase,  at  not  to 
exceed  current  market  prices,  such  products  of  industries  authorized  to  be 
carried  on  at  Federal  penal  and  correctional  institutions  (including  canvas 
covers  and  other  articles  fabricated  from  canvas  at  the  Atlanta  Penintentiary) 
as  meet  its  requirements,  and  are  available,  and  are  authorized  by  the  appropri¬ 
ations  from  which  such  purchases  are  made;  and  contracting  and  purchasing 
officers  of  the  War  Department,  before  making  purchases  from  other  sources, 
must  ascertain  that  the  needed  supplies  cannot  be  obtained  from  any  Federal 
penal  or  correctional  institution  at  not  to  exceed  current  market  prices.  164, 
Mar.  9,  1933. 
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ISSUE  OR  LOAN 

TO  ALASKA 

2030b.  There  is  no  legal  authority  for  transfer  to  the  Territory  of  Alaska, 
without  reimbursement  or  for  a  nominal  consideration,  of  radio,  telephone,  and 
office  equipment.  676.3,  Nov.  S,  1933. 

TO  MUSEUMS 

2037a.  A  museum,  the  grounds  and  buildings  of  which  are  owned  by  the 
State,  and  which  is  an  educational  institution  operating  as  a  corporation  not 
lor  profit  and  receiving  State  funds  to  defray  a  part  of  its  operating  expenses, 
may  properly  be  considered  a  “State  museum”  within  the  meaning  of  the  act 
of  May  26,  1028  (45  Stat.  773)  ;  U.  S.  C.  50:  67,  authorizing  the  loan  or  gift  of 
condemned  property.  005 ,  May  26,  1933. 

TO  ORGANIZATIONS 

2041.  The  act  of  May  29,  1934  (48  Stat.  815)  ;  U.  S.  C.  50:  62c,  providing  for 
donation  of  certain  Army  equipment  to  posts,  is  applicable  to  posts  of  the  Amer¬ 
ican  Legion  only.  July  5,  1934 . 

The  act  of  May  29,  1934  (48  Stat.  815)  ;  U.  S.  C.  50:  62c,  has  the  effect  of 
releasing  and  canceling  all  claims  existing  before  the  passage  of  the  act  that 
have  resulted  from  loss  of  property  covered  by  a  bond  of  an  American  Legion 
post,  excepting  only  such  claims  as  have  been  reduced  to  judgments.  168,  Aug. 
7,  1934. 

TO  PHILIPPINE  GOVERNMENT 

2043.  The  Secretary  of  War  may  not  legally  authorize  the  Commanding  Gen¬ 
eral,  Philippine  Department,  to  transfer  condemned  or  salvage  property  without 
cost  to  the  Philippine  government  or  any  bureau  thereof.  400.703,  June  29,  1933. 

LEASE  FROM  THE  UNITED  STATES 

2050.  Sections  5a  and  123,  National  Defense  Act,  U.  S.  C.  10 : 1193,  U.  S.  C. 
50:  78,  do  not  authorize  the  loan  by  the  War  Department  of  gage  and  tool 
equipment  necessary  in  the  manufacture  of  guns  which  are  a  standard  product 
and  not  in  an  experimental  state.  However,  the  Secretary  of  War  may  lease 
such  property  under  the  act  of  July  28,  1892  (27  Stat.  321)  ;  U.  S.  C.  40:  303, 
for  a  period  not  exceeding  5  years  and  revocable  at  any  time,  if  in  his  discretion 
it  will  be  for  the  public  good  and  the  property  is  not  for  the  time  required 
for  public  use.  400.339,  Jan.  10,  1933. 

OPERATION,  MAINTENANCE,  AND  REPAIR 

MOTOR  VEHICLES 

2051a.  Section  2,  War  Department  appropriation  act  of  July  14,  1932  (47 
Stat.  695),  prohibiting  the  use  of  Government-owned  motor  vehicles  for  the 
transportation  of  “employees  between  their  domiciles  and  places  of  employ¬ 
ment”,  does  not  prohibit  the  transportation  of  enlisted  men  between  their  bar¬ 
racks  and  the  places  where  they  are  required  to  perform  their  duty.  513,  Nov. 
10,  1932. 

The  provision  in  the  War  Department  Appropriation  Act  of  April  26,  1934 
(46  Stat.  623),  effective  January  1,  1935,  prohibiting  the  use  of  funds  appropri¬ 
ated  by  that  act  for  any  expense  on  account  of  motor  vehicles  procured  prior 
to  January  1,  1920,  other  than  as  incident  to  salvaging  or  scrapping,  except 
tractors,  ambulances,  fire  trucks,  and  vehicles  in  use  by  the  Reserve  Officers’ 
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Training  Corps,  is  applicable  to  tanks,  modernized  tanks,  modified  trucks,  and 
mobile  searchlights.  120.1,  June  15,  1934- 

The  War  Department  Appropriation  Act  of  April  26,  1934  (48  Stat.  623), 
prohibits  the  expenditure  of  any  funds  appropriated  in  that  act  directly  or  in¬ 
directly  incident  to  the  maintenance  or  operation  by  the  War  Department  or 

i 

the  Army  of  motor  trucks  acquired  prior  to  January  1,  1920.  If  such  expendi¬ 
tures  can  be  avoided,  the  trucks  may  be  continued  in  service.  451,  Dec.  6,  1934- 

PROCUREMENT 

BY  COMPULSORY  ORDER 

2054.  As  it  appears  that  the  first  opinion  in  this  section  was  informal  and  never  approved 
by  the  Secretary  of  War,  it  should  be  omitted  from  the  text. 

BY  CONTRACT  OR  OPEN  MARKET  PURCHASE 

IN  GENERAL 

Advertising  in  the  District  of  Columbia 

2056a.  In  the  absence  of  any  statute  requiring  the  Constructing  Quarter¬ 
master,  Washington,  D.  C.,  to  advertise  in  the  District  of  Columbia,  the  act  of 
January  21,  1881  (21  Stat.  317)  ;  U.  S.  C.  44:  323,  prescribing  the  newspapers  in 
which  advertisements  in  the  District  of  Columbia  shall  be  published,  has  no 
application.  (See  21  Ops.  Atty.  Gen.  595.)  400.121,  May  15,  1934 • 

SPECIFIC  SUPPLIES  AND  SERVICES 
Advertising 

2060.  The  requirement  of  paragraph  8,  AR  5-140,  that  prior  written  authority 
be  obtained  before  advertising  in  newspapers,  is  satisfied  where  corps  area 
headquarters  had  general  authority  for  advertising,  and  by  circular  letter  ad¬ 
vised  officers  in  charge  of  Civilian  Conservation  Corps  camp  construction  that 
all  procurements  in  excess  of  $500  must  be  made  only  after  advertising  except 
in  case  of  immediate  need.  A  bill  for  newspaper  advertising  for  bids  upon 
material  to  be  used  in  construction  of  a  building  for  a  Civilian  Conservation 
Corps  camp  is  properly  payable  from  Civilian  Conservation  Corps  funds.  158, 
June  11,  1934. 

1 

Animals 

2060a.  An  officer  purchased  a  mount  from  the  Government  for  $200  and  on 
resale  to  the  Government  a  board  of  officers  appraised  the  mount  at  $200  and 
recommended  the  purchase  at  that  price.  The  average  price  paid  for  riding 
horses  during  the  last  fiscal  year  was  $162,17,  Held,  That  under  the  act  of 
March  23,  1910  (36  Stat.  254)  ;  U.  S.  C.  10:811,  the  price  paid  in  such  cases 
may  not  exceed  the  average  contract  price  paid  for  horses  during  the  preceding 
fiscal  year.  Held  further,  That  the  language  of  paragraph  2a,  AR  605-140 — 
“The  price  found  by  the  board  will  not  exceed  the  average  price  paid  by  the 
Government  for  horses  for  the  mounted  service  during  the  preceding  fiscal  year, 
except  that  in  case  of  horses  purchased  from  the  Government  the  price  shall  not 
exceed  that  for  which  the  animal  was  purchased” — means  that  the  limit  as  to 
the  price  paid  for  horses  in  general  shall  not  exceed  the  average  price  paid 
during  the  preceding  fiscal  year,  and  that,  as  to  horses  previously  purchased 
from  the  Government,  there  is  the  further  limitation  that  the  price  shall  not 
exceed  that  originally  paid  to  the  Government.  454. 1,  Feb.  2,  1931. 

Aircraft  and  Accessories 

2060b.  Under  sections  10  (k)  and  10  (t),  Air  Corps  Act  of  July  2,  1926  (44 
Stat.  787,  788)  ;  U.  S.  C.  10:310,  quantity  procurement  of  aircraft  and  acces- 
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series  may  be  made  only  after  advertising  and  upon  competitive  bidding,  as 
contemplated  by  R.  S.  3709;  U.  S.  C.  41:  5,  and  act  of  March  2,  1901  (31  Stat. 
905 )  ;  U.  S.  C.  10 :  201.  Where  an  invitation  does  not  inform  bidders  of  the 
method  by  which  bids  will  be  evaluated,  and  particularly  of  the  values  to  be 
given  to  the  several  factors  in  such  evaluation,  no  proper  basis  for  competition 
as  required  by  the  above-cited  statutes  is  afforded,  and  no  award  is  justified. 
163,  Mar.  5,  1934. 

Under  section  10  (t),  Air  Corps  Act  of  July  2,  1926  (44  Stat.  788)  ;  U.  S.  C. 
10:  310  (t),  a  low  bid  for  direction-finder  equipment  may  not  be  rejected  on 
the  ground  that  the  bidder  has  never  made  or  sold  such  equipment,  that  its 
other  radio  products  are  not  of  a  high  order,  and  that  the  Signal  Corps  Aircraft 
Radio  Laboratory  does  not  consider  the  low  bidder  a  qualified  or  responsible 
manufacturer  of  the  equipment  in  question,  where  none  of  these  elements  were 
named  as  requisites  in  the  proposal.  The  bid  may,  however,  be  rejected  if  it 
be  administratively  determined  that  the  descriptive  data  furnished  in  response 
to  the  proposal  are  so  general  in  nature  that  no  conclusion  can  be  reached  as 
to  the  technical  merits  of  the  equipment  offered,  on  the  ground  that  the  bid 
does  not  comply  with  the  requirements  of  the  invitation.  163,  June  23, 1934. 

Under  subsections  (a)  to  (i),  section  10,  act  of  July  2,  1926  (44  Stat.  784)  ; 
U.  S.  C.  10 :  310,  a  contract  for  either  limited  or  quantity  production  of  articles 
manufactured  according  to  a  winning  design  may  be  awarded  without  further 
competition  to  the  winner  of  the  design  competition,  provided  such  contract  is 
ji  warded  as  the  result  of  and  in  connection  with  such  design  competition.  This 
authority  having  once  been  exercised,  further  procurement  of  additional  simi¬ 
lar  articles  must  be  through  competitive  bidding  unless  competition  is  waived 
by  virtue  of  some  other  law.  400.12,  Nov.  1,  1934. 

In  procuring  design  competition  under  sections  10  (a)  and  10  (b),  Air  Corps 
Act  of  July  2,  1926  (44  Stat.  784)  ;  U.  S.  C.  10:  310  (a),  310  (b),  advertise¬ 
ment  should  be  published  in  at  least  three  leading  aeronautical  journals,  and 
should  fix  the  time  within  which  such  designs  may  be  submitted  at  not  earlier 
than  ninety  days  from  the  date  on  which  the  advertisement  is  first  published 
(thirty  days  advertising  period  and  sixty  days  thereafter).  400.12,  Jcun.  30, 1935. 

Drawings  for  Manufacture  of  Ammunition 

2060c.  Under  section  123,  National  Defense  Act ;  U.  S.  C.  50 :  78,  a  purchase 
order  may  legally  be  placed  with  a  contractor,  without  competition,  for  furnish¬ 
ing  plans  for  a  new  method  of  manufacturing  tracer  bullets  which  will  effect 
important  savings  in  manufacturing  costs,  provided  the  Secretary  of  War  deter¬ 
mines  it  to  be  for  the  best  interests  of  the  service.  164,  Jan.  30,  1932. 

SALE 

PUBLIC 

SUPPLIES 

2076a.  The  power  to  dispose  of  property  of  the  United  States  is  granted  by 
the  Constitution  to  Congress,  and,  without  authority  from  Congress,  no  execu¬ 
tive  officer  may,  by  loan,  sale,  gift,  or  otherwise,  legally  dispose  of  any  real 
or  personal  property  of  the  Government  or  any  interest  therein.  (Dig.  Op. 
J.  A.  G.  1912,  pp.  138,  901-904.)  Therefore,  Army  telephone  directories  may 
not  be  sold  or  issued  to  commercial  organizations.  However,  if  publishers  of 
a  commercial  directory  desire  to  incorporate  therein  any  matter  contained  in 
the  official  directory,  including  an  office  section,  the  proper  military  authority 
may  legally  furnish  the  data  for  that  purpose.  401,  Oct.  18,  1932. 
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UTILITIES 

2079a.  Where  the  water  supply  for  a  Civilian  Conservation  Camp  is  obtained 
from  a  privately  owned  system  also  supplying  the  adjoining  town,  and  is  fre¬ 
quently  interrupted  on  account  of  nonavailability  of  water  power  to  generate 
current  to  operate  an  electric  pump,  there  is  no  objection  in  view  of  the  existing 
emergency  to  entering  into  a  contract  with  the  owners  and  operators  of  the 
water  system  whereby  the  Government  agrees  to  furnish  them  so  much  surplus 
current  from  the  camp  generator  set  as  may  be  necessary  for  the  operation  of 
the  pumping  plant.  403.1,  May  18,  1934. 

TO  ARMY  PERSONNEL 

AUTHORITY 
Aircraft  Supplies 

2085.  The  citation  to  the  opinion  in  the  1912-30  Digest  should  read  “400.321,  Aug.  1, 
mo.” 

Exceptional  Articles 

2085a.  The  carrying  of  exceptional  articles  in  stock  in  a  sales  commissary  is 
prohibited  and  no  exceptional  article  can  be  purchased  through  such  commis¬ 
sary  unless  a  prior  order  be  given  therefor  by  an  authorized  purchaser  with¬ 
out  violating  the  regulations.  (Circular  No.  49,  W.  D.  1930,  and  par.  Id,  AR 
30-2200.)  If  net  profits  are  made  in  the  sale  of  exceptional  articles  in  a  sales 
commissary,  neither  the  purchaser  nor  the  officer  in  charge  of  such  commissary 
has  any  personal  claim  thereto,  but  such  profits  must  be  turned  in  to  the  Gov¬ 
ernment.  HI. 7,  Jan.  16,  1932. 

PRICE 

2088.  Under  the  act  of  July  5,  1884  (28  Stat.  108)  ;  U.  S.  C.  10: 1238,  govern¬ 
ing  the  sale  price  of  subsistence  supplies  to  Army  personnel  and  limiting  same 
to  the  invoice  price  of  the  last  lot  of  the  particular  article  received,  a  monthly 
charge  to  subsistence-store  patrons  to  provide  extra  compensation  for  butchers 
and  to  defray  the  excessive  cost  of  telephone  service  caused  by  a  large  retail 
trade,  is  not  authorized.  400.32,  July  8,  1933. 

TO  PHILIPPINE  GOVERNMENT 

2097a.  As  the  Philippine  Constabulary  is  an  agency  of  the  Philippine  Gov¬ 
ernment  within  the  meaning  of  the  act  of  June  12,  1906  (34  Stat.  258)  ;  U.  S.  C. 
10:  1288,  sales  of  chemical  warfare  materials  to  the  former  may  legally  be 
made.  400.32,  Nov.  8,  1934. 

TO  PUBLIC  HEALTH  SERVICE  PERSONNEL 

2098a.  The  act  of  March  6,  1920  (41  Stat.  507)  ;  U.  S.  C.  34:  535,  authorizing 
“officers”  of  the  Public  Health  Service  to  purchase  quartermaster  supplies  from 
the  Army  is  limited  to  commissioned  officers.  This  conclusion  is  not  affected 
by  the  act  of  April  9,  1930  (46  Stat.  150)  ;  U.  S.  C.  42:  71-71/\  coordinating  the 
public  health  activities  of  the  Government.  400.321,  Jan.  4,  1934. 

*As  there  is  no  retired  list  in  the  Public  Health  Service,  all  officers  being 
carried  on  one  list  which  includes  those  on  active  duty  and  those  relieved 
therefrom,  and  placed,  in  effect,  in  a  retired  status,  all  are  equally  entitled  to  the 
privilege  of  purchasing  quartermaster  supplies  from  Army  commissaries  under 
section  1,  act  of  March  6,  1920  (41  Stat.  507)  ;  U.  S.  C.  42:  32,  and  paragraphs 
2a  (2)  (b)  and  2b  (2)  (b),  AR  30-2290.  400.325.  Nov.  24,  1936. 
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TO  RESERVE  OFFICERS’  TRAINING  CORPS  AND  EDUCATIONAL 

INSTITUTIONS 

UNIFORM  AND  EQUIPMENT 

2100.  Uniforms  and  equipment  authorized  to  be  issued  to  the  Army  may, 
under  the  act  of  July  17,  1914  (38  Stat.  512)  ;  U.  S.  C.  10:  1179,  and  paragraph 
17,  AR  145-20,  be  sold  to  institutions  maintaining  Reserve  Officers’  Training 
Corps  units  to  replace  articles  lost:  or  such  articles  may  be  issued  under  section 
47,  National  Defense  Act;  U.  S.  C.  10:  389,  and  paragraph  90,  AR  145-10.  If21, 

Mar.  16,  1932. 

Under  the  act  of  July  17,  1914  (38  Stat.  512)  ;  U.  S.  C.  10:  1179,  renovated 
uniforms  may  be  sold  to  an  educational  institution  to  which  an  officer  of  the 
Army  is  detailed  as  professor  of  military  science  and  tactics  under  section 
55c,  National  Defense  Act;  U.  S.  C.  10:  1181,  at  prices  listed  for  issue  by  the 
Quartermaster  General,  plus  transportation ;  but  where  the  officer  serving  as 
professor  of  military  science  and  tactics  is  a  Reserve  officer  designated  by  the 
college  authorities  for  that  purpose  under  paragraph  7c  (2),  AR  350-3300,  such 
sales  are  not  authorized.  If21,  Mar.  22  and  21,  1934 • 

TRANSPORTATION 

2107a.  The  transportation  at  land-grant  rates  and  on  Government  bill  of 
lading  of  supplies  purchased  by  the  Government,  f.  o.  b.  point  of  origin,  is 
proper,  notwithstanding  that  the  contract  of  purchase  reserves  to  the  Govern¬ 
ment  the  right  to  inspect  the  supplies  at  destination  and  to  reject  such  as  do 
not  conform  to  specifications.  The  right  to  inspect  and  reject  at  destination 
is  not  inconsistent  with  the  delivery  of  such  supplies  and  the  transfer  of  title 
thereto  to  the  Government  at  the  point  of  origin.  300\3,  July  20,  1933. 

2109.  The  citation  to  the  first  opinion  in  this  section  should  read  “94-031,  Apr.  18,  1918”. 
The  citation  to  the  second  opinion  should  read  “ 94-081 ,  July  SO,  1918.” 
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TAXATION 

Secs. 

2115a.  FEDERAL. 

2119a-2132a.  STATE,  COUNTY,  AND  MUNICIPAL. 

2132b.  TERRITORIAL. 

FEDERAL 

ELECTRICAL  ENERGY 

2115a.  Companies,  troops,  batteries,  and  similar  units  are  governmental 
agencies  engaged  in  governmental  functions,  and  accordingly  are  not  subject  to 
tax  under  section  616,  Revenue  Act  of  1932  (47  Stat.  266),  on  electric  energy 
consumed  by  them  in  excess  of  the  prescribed  allowances  and  paid  for  from 
unit  funds.  012.33,  Sept.  26,  1933. 

Under  section  616,  Revenue  Act  of  1932  (47  Stat.  266),  as  amended  by  section  6, 
act  of  June  16,  1933  (48  Stat.  256),  and  pertinent  Treasury  Regulations,  the  tax 
on  electrical  energy  is  not  applicable  after  September  1,  1933,  to  sales  of  such 
energy  generated  at  a  Government  electric  or  power  plant.  463.1,  Oct.  27,  1933. 

STATE,  COUNTY,  AND  MUNICIPAL 

GASOLINE 

SALE  TO  CIVIL  WORKS  ADMINISTRATION 

2119a.  The  Civil  Works  Administration  created  by  the  President  by  Execu¬ 
tive  Order  No.  6420-B  of  November  9,  1933,  under  authority  of  section  201, 
Title  II,  National  Industrial  Recovery  Act  of  June  16,  1933  (  48  Stat.  200)  ; 
U.  S.  C.  40  :  401,  is  an  activity  of  the  Federal  Government,  and  the  State  of 
Washington  may  not  legally  impose  a  tax  on  gasoline  sold  to  the  Depot  Quarter¬ 
master,  Seattle,  under  Federal  contract,  for  the  use  of  the  Civil  Works  Admin¬ 
istration.  ^63.7,  Fet).  27,  1934. 

ACT  OF  ^UNE  16,  1936 

2119b.  *  Section  10,  act  of  June  16,  1936  (49  Stat.  1521)  ;  U.  S.  C.  23:55a, 
authorizing  the  levying  of  State  taxes  on  gasoline  and  other  motor  fuels  sold  by 
or  through  agencies  of  the  War  Department  when  such  fuels  are  not  for  the 
exclusive  use  of  the  United  States,  is  construed  as  follows : 

(1)  “ Taxes  levied.” — Where  the  taxes  in  question  could  be  levied  under  the 
existing  laws  of  a  State,  territory,  or  the  District  of  Columbia,  were  it  not  for 
the  immunities  removed  by  this  act,  no  additional  State  legislation  is  necessary. 

(2)  “State,  Territory.” — The  words  “State”  and  “Territory”  embrace  also 
political  subdivisions  thereof,  i.  e.,  counties,  districts,  and  municipalities  func¬ 
tioning  pursuant  to  legislative  authority  from  the  State  or  Territory. 

(3)  “Sales.” — As  the  power  to  levy  taxes  under  this  act  may  be  exercised 
only  in  strict  conformity  to  its  terms  such  taxes  may  be  levied  only  if  imposed 
on  the  sale,  and  then  only  when  such  sale  is  made  hy  or  through  one  of  the 
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agencies  designated,  located  as  specified,  and  when  the  fuels  sold  are  not  for 
the  exclusive  use  of  the  United  States. 

(4)  “For  the  exclusive  use  of  the  United  States” — The  United  States  has 
no  single  identity,  but  may  purchase  or  sell  motor  fuels  only  through  its  agencies 
or  instrumentalities,  such  as  commissaries  and  post  exchanges.  Sales  to  such 
agencies  or  instrumentalities  for  their  exclusive  use  in  the  performance  of 
governmental  functions  are  exempt  from  tax,  notwithstanding  the  fact  that 
sales  by  them  under  the  circumstances  defined  in  the  act,  are  subject  to  taxation. 
463. 7,  Aug.  1,  1936. 

*The  phrase  “exclusive  use  of  the  United  States”  as  used  in  section  10,  act 
of  June  16,  1936  (49  Stat.  1521)  ;  U.  S.  C.  23:  55a,  has  reference  to  motor  fuels 
sold  to  or  for  account  of  the  United  States  or  any  agency  or  instrumentality 
thereof,  including  all  activities  organized  under  law  or  regulation  for  the  pur¬ 
pose  of  carrying  out  the  functions  of  the  Federal  Government,  and  such  other 
activities  of  a  similar  nature  as  are  recognized  and  controlled  by  the  military 
establishments;  and  sales  of  motor  fuel  to  such  activities  are  not  subject  to  the 
State  taxation  authorized  by  that  section.  463. 7,  Oct.  3, 1936. 

MOTOR  VEHICLES 

OWNED  BY  ARMY  PERSONNEL 

2125.  Military  personnel  and  civilian  employees  of  an  ordnance  depot  living 
on  the  post  may  be  required  by  the  statutes  of  the  State  in  which  the  post  is 
situated  to  pay  the  annual  State  license  tax  and  otherwise  comply  with  its  laws 
as  a  condition  precedent  to  the  operation  of  their  privately  owned  motor  vehicles 
on  the  roads  of  that  State.  (See  283  U.  S.  57.)  012.313,  Oct.  20 •,  1931. 

OWNED  BY  POST  EXCHANGES 

2126a.  Post  exchanges  and  similar  instrumentalities  of  the  Government  are 
Federal  agencies,  and  the  operation  of  motor  vehicles  by  them  in  the  course  of 
their  authorized  activities  constitutes  the  exercise  of  a  Federal  function  which 
is  exempt  from  taxation  under  State  laws.  012.311,  Nov.  9,  1932. 

PRIVILEGE  TAX 

2129a.  A  so-called  State  “privilege  tax”,  levied  on  the  gross  income  of  con¬ 
tractors,  is  without  effect  so  far  as  it  seeks  to  levy  upon  income  derived  from 
Government  construction  contracts  or  upon  transactions  by  which  the  United 
States  secures  the  things  necessary  for  its  governmental  purposes.  000.71, 
Nov.  22,  1934. 

SALES  TAX 

2132a.  Camp  exchanges,  Civilian  Conservation  Corps,  authorized  by  Civilian 
Conservation  Corps  Circular  No.  5,  War  Department,  May  29,  1933  (par.  70, 
W.  D.  Regulations,  C.  C.  C.,  Sept.  30,  1933),  and  by  Executive  Order  No.  6200 
of  July  11,  1933,  are  Government  instrumentalities  and  are  not  subject  to  State 
taxation.  012.311,  July  21,  1933. 

TERRITORIAL 

MOTOR  VEHICLES 

2132b.  *A  truck  purchased  from  company  funds  and  operated  in  the  interests 
of  the  organization,  being  the  property  of  a  governmental  agency,  is  not  subject 
to  a  license  tax  by  the  Territory  of  Alaska.  012.301,  Sept.  15,  1936. 


Chapter  22 


UNIFORM 

ARMY 

WEARING  BY  RESERVE  OFFICERS 

2163.  The  wearing  of  the  Army  uniform  by  a  Reserve  officer  while  employed 
as  a  prohibition  agent  is  unlawful,  and  a  violation  of  section  125,  National 
Defense  Act;  U.  S.  C.  10:  1393.  Iy21,  Jan.  29,  1932. 
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VESSELS 

ARMY  TRANSPORTS 

CIVILIAN"  EMPLOYEES 

2179.  *As  Army  transports,  Government  owned  and  operated  in  the  Govern¬ 
ment  service,  are  not  “vessels  documented  under  the  laws  of  the  United  States” 
within  the  meaning  of  section  302  (a),  Merchant  Marine  Act  of  June  29,  1936 
(49  Stat.  1992)  ;  U.  S.  C.  46:  1132,  the  requirements  of  that  section  as  to  citizen¬ 
ship  of  licensed  officers  and  members  of  crew  are  not  applicable.  2802222 ,  Oct. 
13,  1936. 
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WAR 

2230.  The  opinion  in  the  1912-30  Digest  has  been  overruled.  See  second  opinion  in 
2238,  post. 
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Table  1 


THE  CONSTITUTION  OF  THE  UNITED  STATES 


Article  I :  Digest 

Sec.  8 —  section 

Clause  17 _  1064a 

Sec.  9 — 

Clause  8 _  363, 1762a 

Article  II : 

Sec.  2 — 

Clause  1 _  1603 
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1136 
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1241 

1251 

1254 

1304 

1766 

1908 

2319 
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3618 

3679 

3709 

3737 

4843 

4878 
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REVISED  STATUTES 


Digest 

section 

_  1582 

_  1179a 

_  1422a 

_  244 

1036a, 1179a 

_  1148 

_  118 

_  2008 

_  549 

_  517a 

608,  612,  778 

_  599 

_  686 

_  1108 

_  1069 

_  1069 

_  1046,  2009 

_  2060b 

_  1075a 

1236,  1236a 
_  1020a 
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STATUTES  AT  LARGE 


Statutes  Digest 

1875,  Mar.  3  :  section 

(18  Stat.  481) _  867 

1877,  Mar.  3: 

(19  Stat.  335) _ .  1203 

1879,  Mar.  3  : 

(20  Stat.  412) _  778,2017 

1881,  Jan.  21 : 

(21  Stat.  317) _  2056a 

1883,  Mar.  3  : 

(22  Stat.  625) _ 493 

1884,  July  5  : 

(23  Stat.  108) _  2088 

1888,  Aug.  8  : 

(25  Stat.  387) _  670a,  992a 

1892,  July  16: 

(27  Stat.  177) _  599 

1892,  July  28 : 

(27  Stat.  321) _  1069, 

1075a,  1079,  2050,  1129a 

1892,  Aug.  1 : 

Sec.  1  (27  Stat.  340) _ 723a-739a, 

904a, 907a 

1893,  Feb.  13  : 

(27  Stat.  445) _  849 

1894,  July  31  : 

Sec.  2  (28  Stat.  205)  138a,  142,  306c 

1894,  Aug.  13  : 

(28  Stat.  278) _  669a 

1899,  Mar.  3  : 

Sec.  20  (30  Stat.  H54) _  1989 

1901,  Feb.  2  : 

Sec.  19  (31  Stat.  753) _  588a 

Sec.  26  (31  Stat.  755) _  546 

See.  38  (31  Stat.  758) _  1148 

1901,  Mar.  2  : 

(31  Stat.  905) _  2060b 

1902,  June  13  : 

Sec.  5  (32  Stat.  373) _  1174 

1904,  Apr.  23  : 

(33  Stat.  264) _  1340 

1905,  Feb.  24  : 

(33  Stat.  812) _  669a 

1906,  Feb.  27  : 

Sec.  3  (34  Stat.  49) -  2009 

1906,  June  12  : 

(34  Stat.  258) _  2097a 

1906,  June  29  : 

(34  Stat.  476) _  2029a 

1907,  Mar.  2  : 

Sec.  2  (34  Stat.  1228) _  364 

1909,  Mar.  4  : 

Sec.  109  (35  Stat.  1107) _  111,989,992a 

Sec.  112  (35  Stat.  1108) _  166 

Sec.  125  (35  Stat.  1111) _  1582 

Sec.  276  (35  Stat.  1143) -  1607 

Sec.  335  (35  Stat.  1152) -  244 
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Statutes 
1910,  Mar.  23  : 

(36  Stat.  254) _ 

1910,  June  25  : 

(36  Stat.  851) _ 

1911,  Mar.  3: 

Sec.  24  (36  Stat.  1091). 
Sec.  148  (36  Stat.  1137) 

1911,  Mar.  4  : 

(36  Stat.  1253) _ 

1912,  June  19  : 

Sec.  1  (37  Stat.  137) ___ 

Sec.  2  (37  Stat.  138) ___ 

1912,  Aug.  22  : 

Sec.  1  (37  Stat.  356) __ 

1913,  Mar.  2  : 

(37  Stat.  7)0) _ 

1913,  Mar.  3  : 

(37  Stat.  726) _ 


Digest 

section 

_  2060a 

_  989 

-  1148a 

-  790a 

-  1044a 

-  904a, 

905a,  905b,  906 
-  904a 

_  686 

_  1897a 

- 723a- 


739a,  904a,  907a 

1914,  Apr.  27  : 

(38  Stat.  353) _  1861 

(38  Stat.  370) _  659a 

1914,  July  17  : 

(38  Stat.  512) _  2100 

1915,  Mar.  4  : 

Sec.  2,  par.  7  (38  Stat.  1085) _  353 

1916,  May  10  : 

Sec.  6  (39  Stat.  120) _ 118a,  127 

1916,  June  3  : 

(39  Stat.  166-217).  See  Table  4. 

1916,  Aug.  11 : 

(39  Stat.  493) _  1634 

1916,  Aug.  29  : 

-(39  Stat.  582)  _ _ 118a,  127 

(39  Stat.  617) _  1933,1952 

Sec.  1  (39  Stat.  622) _  1046 

(39  Stat.  625) _  93 

1916,  Sept.  8  : 

(39  Stat.  853) _ _  1648 

1917,  May  7  : 

(40  Stat.  39) _ 364 

1917,  May  12: 

(40  Stat.  43) _  2002,2004a 

(40  Stat.  65) _  1952 

(40  Stat.  72) _  1951 

1917,  May  18  : 

Sec.  1  (40  Stat.  76) _  294 

Sec.  9  (40  Stat.  82) _  296,300 

Sec.  12  (40  Stat.  82) _  1148 

1917,  June  15  : 

(40  Stat.  217) _  1240a 

1917,  Oct.  6  : 

(40  Stat.  397) _  560a 

1918,  July  1  : 

(40  Stat.  705) _ 989 
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Statutes  Digest 

1918,  July  9  :  section 

Ch.  I  (40  Stat.  849) _  2002,2004a 

(40  Stat.  872) _  363 

Ch.  V,  sec.  1  (40  Stat.  879)  __  33,588a 

Sec.  4  (40  Stat.  879) _  1932 

Sec.  5  (40  Stat.  879) _  1932 

Ch.  XIX  (40  Stat.  893) _  1995a 

1919,  Oct.  28 : 

Title  II,  sec.  3  (41  Stat.  308)—  1481a 

1920,  Mar.  6 : 

(41  Stat.  507) _  2098a 

1920,  Apr.  15  : 

(41  Stat.  552) _  1020a 

1920,  June  4  : 


(41  Stat.  759-786).  See  Table  4. 
(41  Stat.  787-812).  See  Table  5. 


1921,  Mar.  4: 

(41  Stat.  1436) _  827 

1921,  June  10  : 

Sec.  313  (42  Stat.  26) _  1667a 

1921,  Nov.  9  : 

Sec.  17  (42  Stat.  216) _  1110 

1922,  June  10  : 

Sec.  10  (42  Stat.  630) _  567a 

Sec.  11  (42  Stat.  630) _  1884 

Sec.  12  (42  Stat.  631) _  1852 

1922,  Sept.  22: 

(42  Stat.  1021) -  1871 

1922,  Dec.  28  : 

(42  Stat.  1066) _  788,  807,  808 

1923,  Mar.  4  : 

Sec.  6  (42  Stat.  1508)  ___  478,486,  1654 

1924,  May  19  : 

Sec.  2  (a)  (43  Stat.  121) _  300 

1924,  May  31 : 

(43  Stat.  245) _ 138a,  142,  306c 

Sec.  3  (43  Stat.  201) _  567a 

1924,  June  3  : 

Sec.  4  (43  Stat.  364) -  478 

1924,  June  6  : 

Sec.  2  (43  Stat.  470) -  321 

Sec.  8  (43  Stat.  472)—  296,  775b,  1897a 

1924,  June  7  : 

Sec.  300  (43  Stat.  624) _  1222a 

1925,  Mar.  4  : 

Sec.  2  (43  Stat.  1270) _  180 

1926,  Feb.  26  : 

Sec.  1126  (44  Stat.  122) _  661 

1926,  Mar.  12  : 

(44  Stat.  203) _ 1175a 

1926,  Apr.  15  : 

(44  Stat.  257) _  1884 

1926,  May  13  : 

(44  Stat.  531) _  588a 

1926,  May  17  : 

Sec.  3  (44  Stat.  557) _  1859 

(44  Stat.  562) _  1114 

1926,  May  28  : 

Sec.  3  (44  Stat.  674) _  508a 

1926,  July  2 : 

Sec.  3  (44  Stat.  782) _  517a 

Sec.  8  (44  Stat.  784) _  815 

Sec.  10  (44  Stat.  784) _  2060b 

1926,  July  3  : 

(44  Stat.  904) _  775a 

1927,  Feb.  14  : 

(44  Stat.  1095) _ —  2008 
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1927,  Feb.  25  :  section 

Sec.  1  (44  Stat.  1235) _  1036b 

1928,  Mar.  9  : 

(45  Stat.  251) _  956,1020a 

1928,  Apr.  26  : 

(45  Stat.  461) _  478,  484a,  486,  1654 

1928,  Apr.  30  : 

(45  Stat.  467) _  493 

1928,  May  22  : 

(45  Stat.  698) _ T _  599 

1928,  May  23 : 

(45  Stat.  718) _  93 

1928,  May  26  : 

(45  Stat.  750) _  1007 

(45  Stat.  773) _  2037a 

1928,  May  29  : 

(45  Stat.  996) -  560a,  560b 

1930,  Apr.  9  : 

(46  Stat.  150)— _  2098a 

1930,  Apr.  23  : 

(46  Stat.  253) _  549 

1930,  May  27  : 

Sec.  7  (46  Stat.  392) _  2030a 

1930,  May  29: 

(46  Stat.  468) _  775a 

Sec.  5  (46  Stat.  472) _  775b 

1930,  June  17 : 

Sec.  555  (46  Stat.  743) _  143 

1930,  June  20  : 

(46  Stat.  790) _  588a 

1930,  June  21 : 

Sec.  1  (46  Stat.  793) _  510 

1930,  June  28  : 

(46  Stat.  829) _  1824a 

1931,  Jan.  15  : 

(46  Stat.  1086) _ 1481a 

1931,  Feb.  20: 

(46  Stat.  1191) _  1174 

1931,  Feb.  23: 

Title  I  (46  Stat.  1281) _ 117a,  127a 

(46  Stat.  1287) _  945a 

(46  Stat.  1297) _  1928 

1931,  Mar.  2  : 

Sec.  1  (46  Stat.  1461) _  1884 

1931,  Mar.  3 : 

(46  Stat.  1482) _  1974 

Sec.  1  (46  Stat.  1494) _  913a 

1932,  Mar.  8  : 

(47  Stat.  62) _  945a 

1932,  May  7  : 

(47  Stat.  150) _  142, 

486a,  510a,  599,  1897a 

1932,  June  6  : 

Sec.  616  (47  Stat.  266) _ 2115a 

1932,  June  30  : 

Part  II,  Title  II— 

Sec.  209  (47  Stat.  405) _  975 

Sec.  212  (a)  (47  Stat.  406) _  138a, 

143,  306c 

Sec.  212  (b)  (47  Stat.  406).  139 

Sec.  213  (47  Stat.  406) -  704 

Title  III — 

Sec.  315  (47  Stat.  411)  _  321 


Sec.  320  (47  Stat.  412) _  1036b 
Sec.  321  (47  Stat.  412)  _  1069, 

1125, 1129a 
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1032,  July  21 :  section 


Title  III,  sec.  307  (47  Stat.  724) _  911 

1933,  Mar.  3  : 

Title  III,  sec.  2  (47  Stat.  1520) _  945a, 

2002 

1933,  Mar.  20  : 

Title  II,  sec.  1  (48  Stat.  12) _  1238a 

1933,  Mar.  22: 

(48  Stat.  16) _  1148 

1933,  Mar.  31  : 

(48  Stat.  22) _  807,  2132a,  1199 

1933,  June  15: 

Sec.  1  (48  Stat.  153) _  33,306a,  306b 

Sec.  2  (48  Stat.  153) _  216 

Sec.  4  (48  Stat.  155) _  306a 

Sec.  11  (48  Stat.  157) _  306b 

(48  Stat.  158) _  306c 

Sec.  18  (48  Stat.  160) _  306a 

1933,  June  16  : 

Sec.  8  (48  Stat.  168) _  1728 

Title  II,  sec.  201  (48  Stat.  200)—  2119a 

sec.  6  (48  Stat.  256) _ 2115a 

Sec.  8  (a)  (48  Stat.  305) _ 1914a 

1934,  Mar.  24  : 

(48  Stat.  456) _  945a 

1934,  May  29 : 

(48  Stat.  815) 
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1934,  June  26  :  section 

(48  Stat.  1222) _  618 

1935,  Feb.  4  : 

Sec.  7  (49  Stat.  22) _  661 

1935,  July  31  : 

Sec.  4  (49  Stat.  506) _  508,508b 

Sec.  5  (49  Stat.  507) _  559a 

1935,  Aug.  12  : 

Sec.  4  (49  Stat.  611) _ 1179a 

1935,  Aug.  14  : 

(49  Stat.  620) _ 138a,  776a 

1935,  Aug.  24  : 

(49  Stat.  793) _  654 

1935,  Aug.  30 : 

Sec.  1  (49  Stat.  1028) _  47 

1936,  Mar.  14  : 

(49  Stat.  1161) _  1933,1954a 

(49  Stat.  1162) _  1954a 

1936,  June  16  : 

Sec.  10  (49  Stat.  1521) _ 2119b 

Sec.  1  (49  Stat.  1524) _  48 

Sec.  2  (49  Stat.  1524) _  1923a 

1936,  June  25  : 

(49  Stat.  1938) _  1026 

1936,  June  29 : 

Sec.  302  (a)  (49  Stat.  1992) ___  2179 
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THE  NATIONAL  DEFENSE  ACT 


June  3,  1916  (39  Stat.  166-217) 
June  4,  1920  (41  Stat.  759-787) 


SEC.  1  (39  Stat.  166).  THE  ARMY  OF  THE  UNITED  STATES: 

(41  Stat.  759).  Digest 

(48  Stat  153).  section 

Organized  Reserves _  33,  508b 

National  Guard  of  the  United  States  established -  306a 

National  Guard  Reserve  abolished - 306b 

SEC.  2  (39  Stat.  166).  COMPOSITION  OF  THE  REGULAR  ARMY: 

(41  Stat.  759). 

Medical  Department _ _ _ _  318a 

Combatant  arms - 332a 

SEC.  4a  (41  Stat.  761).  WARRANT  OFFICERS: 


Allowances _ 

SEC.  4c  (41  Stat.  762).  ASSIGNMENTS: 

Duty  with  troops _ 

Command  of  troops _ 

SEC.  5  (39  Stat.  167).  GENERAL  STAFF  CORPS: 

(41  Stat.  762). 

Composition  of  War  Department  General  Staff _ 

SEC.  5a  (41  Stat.  764).  ASSISTANT  SECRETARY  OF  WAR: 

Loan  of  gages  and  tools _ 

SEC.  10  (39  Stat.  171).  MEDICAL  DEPARTMENT: 

(41  Stat.  766). 

Contract  surgeons  a  component  part  of _ 

Reserve  nurses  a  component  part  of _ 

Service  counted,  Veterinary  Corps _ 

Service  counted  for  promotion _ 

SEC.  13a  (41  Stat.  768).  AIR  CORPS: 

“Flying  officer”  defined _ 

SEC.  15  (39  Stat.  176).  CHAPLAINS. 

(41  Stat.  769). 

Constructive  service  counted  for  promotion _ 

SEC.  24a  (41  Stat.  771).  PROMOTION  LIST: 


_  1901a 

321,  324,  331,  332a,  1852 
_  161a 
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2050 


318a 

33 

1824a 

508b 
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SEC.  24b  (41  Stat.  773).  CLASSIFICATION  OF  OFFICERS: 

Courts  of  inquiry -  155a 

SEC.  25  (39  Stat.  183).  DETACHED  OFFICERS  AND  ENLISTED  MEN: 

(41  Stat.  775). 


In  general -  331 

SEC.  37  (39  Stat.  189).  OFFICERS’  RESERVE  CORPS: 

(41  Stat.  775). 

Appointments  in  general _  1222a 

Discharge - 315a 

SEC.  37a  (41  Stat.  76).  RESERVE  OFFICERS  ON  ACTIVE  DUTY: 

Date  of  termination _  447 

Duration  of  term _  48 


124 


125 


THE  NATIONAL  DEFENSE  ACT 
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section 


SEC.  38  (Added  by  48  Stat.  155).  OFFICERS,  NATIONAL  GUARD  OF  THE 

UNITED  STATES: 

National  Guard  of  the  United  States  a  component  part  of  Army  of  the 

United  States _  30Ga 

SEC.  40  (41  Stat.  776).  RESERVE  OFFICERS’  TRAINING  CORPS;  ORGANIZA¬ 
TION: 

Prerequisites  to  graduation _  1646 

SEC.  40a  (41  Stat.  777).  RESERVE  OFFICERS’  TRAINING  CORPS  COURSES: 

In  general _  1645 

SEC.  40b  (41  Stat.  777).  PERSONNEL  FOR  DUTY  WITH  RESERVE  OFFICERS’ 

TRAINING  CORPS: 

Retired  enlisted  men _  48a 

SEC.  44  (39  Stat.  192).  ELIGIBILITY  TO  MEMBERSHIP: 

National  Guard  Reserve  officers _ 1651a 

SEC.  47  (39  Stat.  192).  SUPPLIES  FOR  R.  0.  T.  C.: 

(41  Stat.  777). 

Commutation  of  uniform _  945a 

Issue  of  uniform  and  equipment _  2100 

Liability  for  loss  or  damage _  1653 

SEC.  47a  (41  Stat.  778).  R.  O.  T.  C.  CAMPS: 

Deferred  attendance _  1630 

Medical  treatment  when  injured _  1654 

SEC.  47b  (41  Stat.  778).  APPOINTMENT  OF  GRADUATES  OF  R.  O.  T.  C.  AS 

RESERVE  OFFICERS: 

In  general _  86a 

SEC.  47c  (41  Stat.  778).  PAY  AND  COMMUTATION  OF  SUBSISTENCE,  RE¬ 
SERVE  OFFICERS’  TRAINING  CORPS: 

Commutation  of  subsistence _  1648,  1651a 

Hours  of  instruction,  medical  unit -  1645 

SEC.  55c  (41  Stat.  780).  MILITARY  EQUIPMENT  AND  INSTRUCTORS  AT  OTHER 

SCHOOLS  AND  COLLEGES: 

Detail  of  retired  enlisted  men _  48a 

Sale  of  uniforms _  2100 

SEC.  61  (39  Stat.  198).  MAINTENANCE  OF  OTHER  TROOPS  BY  THE  STATES: 

State  police  or  constabulary _  318b 

SEC.  67  (39  Stat.  199).  APPROPRIATION,  APPORTIONMENT,  AND  DISBURSE¬ 
MENT  OF  FUNDS  FOR  THE  NATIONAL  GUARD: 

Availability  of  appropriations  for  payment  for  damage  to  property _  1762b 

SEC.  73  (39  Stat.  201).  OATHS  OF  NATIONAL  GUARD  OFFICERS— 

(48  Stat.  157).  APPOINTMENT  IN  THE  NATIONAL  GUARD  OF  THE 

UNITED  STATES: 

Administration  of  oath _  488 

Appointment  in  National  Guard  of  the  United  States : 

Former  officers  of  National  Guard  Reserve _  306b 

Retired  commissioned  officers,  Regular  Army _  306c 

SEC.  99  (39  Stat.  207).  NATIONAL  GUARD  OFFICERS  AND  MEN  AT  SERVICE 

SCHOOLS: 

(44  Stat.  674). 

Status  while  attending _  508a,  1222a 

SEC.  123  (39  Stat.  215).  PROCUREMENT  OF  GAGES,  JIGS,  DIES,  ETC.: 

Drawings  for  manufacture  of  ammunition -  2057a 

Loan  of  gages  and  tools _  2050 

SEC.  125  (39  Stat.  216).  PROTECTION  OF  THE  UNIFORM: 

Wearing  by  Reserve  officers _  2163 

SEC.  127a  (41  Stat.  785).  MISCELLANEOUS  PROVISIONS: 

Par.  1.  Advanced  rank,  junior  military  aviators _  510 

Par.  6.  Service  counted  for  relative  rank,  longevity,  and  retirement : 

Period  of  hospitalization  in  line  of  duty _  1924 
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A.  W.  2.  PERSONS  SUBJECT  TO  MILITARY  LAW:  section 

Reserve  officers -  1336 

A.  W.  4.  WHO  MAY  SERVE  ON  COURTS  MARTIAL: 

Retired  officers _  1340 

A.  W.  8.  GENERAL  COURTS  MARTIAL;  BY  WHOM  APPOINTED: 

Law  members  to  be  designated -  178,  1340 

A.  W.  14.  SUMMARY  COURTS  MARTIAL;  JURISDICTION: 

Limit  of  punishment _ 1401a 

A.  W.  17.  TRIAL  JUDGE  ADVOCATE  TO  PROSECUTE;  COUNSEL  TO  DEFEND: 

Defense  counsel - r - - -  1261 

A.  W.  18.  CHALLENGES: 

Right : 

After  arraignment -  1344 

A.  V/.  21.  REFUSAL  OR  FAILURE  TO  PLEAD: 

Plea  of  guilty  : 

Effect  not  explained -  1261 

Irregularities  cured  by - 1 -  1436 

A.  W.  22.  REFUSAL  TO  APPEAR  OR  TESTIFY: 

Fees  and  mileage  ; 

Post-exchange  employees -  1422a 

Retired  commissioned  officers -  1422b 

A.  W.  24.  COMPULSORY  SELF-INCRIMINATION  PROHIBITED: 

In  general -  1245a 

A.  W.  28.  DESERTION.  See  A.  W.  58. 

A.  W.  31.  METHOD  OF  VOTING: 

Secret  ballot -  1344 

A.  W.  33.  RECORDS;  GENERAL  COURTS  MARTIAL: 

Contents _  1369a 

A.  W.  37.  IRREGULARITIES,  EFFECT  OF: 

Accused  : 

Not  advised  of  effect  of  plea  of  guilty _  1261 

Charges  : 

Omission  of  oath _  1267 

Not  properly  investigated -  1265a 

Evidence  : 

Admission  of  improper : 

Confession  : 

Corpus  delicti  not  proven -  1292a 

Hearsay -  1303a 

Of  character  of  witnesses -  1291 

Of  other  offenses  by  accused _  1290 

Of  previous  convictions _  1300a 

Findings  inconsistent : 

Embezzlement  (A.  W.  93) _  1563 

Law  member  : 

Not  designated -  178, 1340 

Record  of  trial : 

Incomplete -  1369a 

Specifications  : 

Defective  : 

A.  W.  58: 

Desertion _  1516 

A.  W.  94: 

Larceny -  1533a 

A.  W.  96: 

In  general -  1448 

Trial  judge  advocate  not  regularly  appointed _  1415 
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A.  W.  39.  LIMITATIONS  UPON  PROSECUTION;  AS  TO  TIME:  section 

In  general -  12G1 

Fraudulent  enlistment  (A.  W.  54) -  1261 

A.  W.  40.  LIMITATION  UPON  PROSECUTIONS;  AS  TO  NUMBER: 

Disapproval  of  acquittal -  1318 

Reconsideration  of  sentence - 1318,  1394 

A.  W.  42.  PLACES  OF  CONFINEMENT;  WHEN  LAWFUL: 

Confinement  in  penitentiary -  1607 

A.  W.  46,  47.  ACTION  BY  CONVENING  AUTHORITY: 

On  sentence : 

Disapproval - 1318 

A.  W.  48.  COMMUTATION;  WHEN  REQUIRED: 

Transmittal  of  record -  1373 

A.  W.  50.  MITIGATION  OR  REMISSION  OF  SENTENCES: 

Special  courts  martial -  1306a 

A.  W.  50 y2.  REVIEW;  REHEARING: 

Review  by  board  of  review _  280,  1369a,  1373 

A.  W.  52.  SUSPENSION  OF  SENTENCES: 

Sentence  to  dishonorable  discharge - 1515a 

Special  courts  martial -  1306a 

A.  W.  54.  FRAUDULENT  ENLISTMENT: 

Bars  to  trial : 

Statute  of  limitations -  1261 

A.  W.  58.  DESERTION: 

Evidence : 

Admissions  by  accused -  1504 

Joint  offenders _  1516 

Limit  of  punishment : 

In  general -  1510 

Proof  : 

Intent _ _ _  1513 

Place  of  desertion _ 1514a 

Shirking  important  service -  1515 

Specification,  sufficiency -  1516 

Suspension  of  dishonorable  discharge - 1515a 

Variance _ 1516a 

A.  W.  64.  ASSAULTING  OR  WILLFULLY  DISOBEYING  SUPERIOR  OFFICER: 
Disobedience  of  orders  : 

Proof _  1518 

A.  W.  65.  INSUBORDINATE  CONDUCT  TOWARD  NONCOMMISSIONED  OFFICER: 

Assaulting : 

Basis  of  charges -  1447 

Proof - 1447 

Disobedience  of  orders : 

Basis  of  charges -  1522 

A.  W.  69.  ARREST  OR  CONFINEMENT: 

Arrest : 

Of  Army  personnel : 

Status  while  in _  567a,  641 

A.  W.  70.  CHARGES,  ACTION  UPON: 

Charges : 

Signature  and  oath  : 

In  general -  489,  1267 

Investigation  : 

Compulsory  self-incrimination  in  connection  with _  1245a 

Counsel - 1264a 

A.  W.  83.  MILITARY  PROPERTY;  WILLFUL  OR  NEGLIGENT  LOSS,  DAMAGE, 

OR  WRONGFUL  DISPOSITION: 

Suffering  military  property  to  be  lost  or  wrongfully  disposed  of : 

Stoppage  of  pay -  608,  620 

A.  W.  84.  WASTE  OR  UNLAWFUL  DISPOSITION  OF  MILITARY  PROPERTY 
ISSUED  TO  SOLDIERS: 

Wrongful  disposition  of  military  property : 

Evidence  : 

Confession _  1292a 

A.  W.  85.  DRUNK  ON  DUTY: 

Sentence  to  reduction -  1389 
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A.  W.  86.  MISBEHAVIOR  OF  SENTINEL:  Digest 

Leaving  post  before  being  relieved  :  section 

Proof- _ -  1548 

Sleeping  on  post : 

Variance -  1548 

A.  W.  89.  GOOD  ORDER  TO  BE  MAINTAINED  AND  WRONGS  REDRESSED: 

Riotous,  violent,  or  disorderly  conduct _  625 

A.  W.  93.  VARIOUS  CRIMES: 

Assault  With  Intent  to  do  Bodily  Harm  : 

Felony _  353 

Proof _ 1560a 

Assault  With  Intent  to  Do  Bodily  Harm  With  a  Dangerous  Weapon  : 

Proof  of  intent -  1560b 

Embezzlement  : 

Basis  of  charges -  1563 

Evidence  of  other  offenses  by  accused -  1290 

Findings  inconsistent -  1563 

Larceny  : 

Included  in  A.  W.  94 — Larceny _  1533 

Confession -  1292a 

Limit  of  punishment _  1572a 

Proof : 

In  general _  1533,  1572b 

Of  intent _  1488a 

Of  possession _  1575 

Of  value -  1576a 

Variance -  1578 

Perjury  : 

Proof _  1582 

Robbery  : 

Duplication  of  charges _  1585a 

A.  W.  94.  FRAUDS  AGAINST  THE  GOVERNMENT: 

Embezzlement  : 

Basis  of  charges _  1533 

Proof _  1528 

Knowingly  and  Willfully  Misappropriating  or  Disposing  of  Government 
Property : 

Not  included  in  A.  W.  94 — Larceny -  1533 

Proof _  1535 

Larceny  : 

Not  included  in  A.  W.  94 — Knowingly  and  willfully  misappropriating  or 
disposing  of  Government  property. 

Limit  of  punishment — ' _  1572a 

Proof : 

In  general -  1533,  1572b 

Of  corpus  delicti -  1292a 

Of  trespass _  1533 

Of  value _  1533 

Specifications _  1533a 

Variance _  1534 

A.  W.  95.  CONDUCT  UNBECOMING  AN  OFFICER  AND  GENTLEMAN: 

Disorderly  Conduct  : 

Evidence  : 

Of  res  gestae -  1303a 

Drinking  and  Drunkenness  : 

Proof -  1463a 

False  Official  Reports  or  Statements  : 

Variance _  1496 

Making  Check  with  Insufficient  Funds  : 

Variance -  1597 

A.  W.  96.  GENERAL  ARTICLE: 

In  General  : 

Basis  of  charges -  1448 

Offenses  in  prior  enlistment _ , _  1436 

Specifications -  1448 

Altering  Public  Records  : 

Variance -  1449c 


129 


TABLE  5 


A.  W.  96.  GENERAL  ARTICLE — Continued.  Digest 

Assault  :  section 

Included  in  A.  W.  93 — Assault  with  intent  to  commit  a  felony -  1500 

Proof _ . _  1560a 

Assault  and  Battery  : 

Included  in  : 

A.  W.  65 — Assaulting  noncommissioned  officer -  1447 

A.  W.  93 — Assault  with  intent  to  do  bodily  harm  with  a  dangerous 

weapon _  1560b 

Not  included  in  A.  W.  93 — Assault  with  intent  to  commit  a  felony -  1560 

Assault  on  Acting  Noncommissioned  Officer: 

Basis  of  charges -  1447 

Counterfeiting  : 

Proof _  1460a 

Depositing  Worthess  Check  : 

Variance -  1460b 

Destruction  of  Government  Property  : 

Proof _  1461 

Destruction  of  Mail  : 

Troof _ 1461a 

Disobedience  of  Orders  of  Acting  Noncommissioned  Officer  : 

Basis  of  charges -  1522 

Drinking  and  Drunkenness  : 

Included  in  A.  W.  95 — Drinking  and  drunkenness _  1463a 

Investigation  of  charges _  1265a 

Limit  of  punishment -  1463a. 

Entering  the  Republic  of  Panama  : 

Variance _  1465a 

False  Official  Reports  or  Statements  : 

Included  in  A.  W.  95 — False  official  reports  or  statements _  1496 

False  Swearing  : 

Included  in  A.  W.  93 — Perjury _  1582 

Making  Check  with  Insufficient  Funds  : 

Included  in  A.  W.  95 — Making  check  with  insufficient  funds _  1497 

Not  included  in  A.  W.  96 — Depositing  worthless  checks _  1460b 

Opening  Mail  : 

Not  included  in  A.  W.  96 — Destruction  of  mail _ 1461a 

Remaining  in  the  Republic  of  Panama: 

Not  included  in  A.  W.  96 — Entering  the  Republic  of  Panama _  1465a 

Sale  and  Possession  of  Intoxicants  : 

Limit  of  punishment _ 1481a 

Unlawful  Possession  : 

Not  included  in  A.  W.  93 — Larceny _  1578 

Watchman  Sleeping  on  Post  : 

Included  in  A.  W.  86 — Sentinel  sleeping  on  post _  1548 

Wrongful  Conversion  or  Disposition  of  Property  of  Another  : 

Included  in  A.  W.  93 — Larceny _  1488a 

Proof -  1488a 

A.  W.  104.  DISCIPLINARY  POWERS  OF  COMMANDING  OFFICERS: 

Authority  and  procedure _  1433 

Legality  of  punishment _  1518 

A.  W.  105.  INJURIES  TO  PROPERTY;  REDRESS  OF: 

In  general : 

Acts  of  willful  misconduct _  625 

Administration  of  oaths _  1582 

Not  applicable  to  Civilian  Conservation  Corps _  807 

A.  W.  107.  SOLDIERS  TO  MAKE  GOOD  TIME  LOST: 

Nature  of  absence  : 

In  confinement _  641 

A.  W.  112.  EFFECTS  OF  DECEASED  PERSONS: 

Disposition  : 

Army  personnel : 

Widow  or  legal  representative  present _  968 *4 

Widow  or  legal  representative  not  present : 

Authority  of  summary  court : 

Sale  of  property  subject  to  lien _  970 

Distribution  : 

Under  wills _  973 

Transportation _  975 
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A.  W.  113.  INGUESTS:  section 

Summary  court  to  perform  autopsy -  977 

A.  W.  114.  AUTHORITY  TO  ADMINISTER  OATHS: 

Regular  Army  officers : 

In  general _  767 

Acting  adjutants _  489 

Oath  of  office,  National  Guard  of  the  United  States _ _ _  488 

President  and  recorder  of  hoards  of  officers _  1582 

Reserve  officers _ , _  490 

A.  W.  117.  REMOVAL  OF  CIVIL  SUITS: 

Suit  against  enrollee  of  Civilian  Conservation  Corps _  170 

A.  W.  121.  COMPLAINTS  OF  WRONGS: 

In  general 
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ACQUISITION  OF  LAND:  section 

Acquisition  of  part  only -  1007 

CIVILIAN  CONSERVATION  CORPS: 

Newspaper  advertising  for  bids _  2060 

CONSTRUCTION  AND  REPAIR  OF  HOSPITALS: 

Dispensaries _  1690 

CONSTRUCTION  OF  BUILDING: 

Construction  of  garages - 1689 

NATIONAL  GUARD: 

Purchase  of  artificial  limb _  484a 

ORGANIZED  RESERVES: 

Transportation  of  effects  of  Reserve  officer -  1928 

TRANSPORTATION  OF  THE  ARMY: 

Charges  for  storage  of  effects  of  commissioned  officer _  344a 

Travel  expense  of  retired  Army  personnel,  insane _  1236a 
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ARMY  OF  THE  UNITED  STATES: 

Regular  Army  ;  strength  ;  Army  bands -  17a 

ARMY  PERSONNEL: 

Active  duty,  duration  of  term  ;  Reserve  officers _  1353 

Civil  office  or  employment : 

With  publications  issued  by  or  for  the  Army  : 

Commissioned  officers _  321a 

Reserve  officers _  321a 

With  corporations,  retired  officers -  317 

CIVILIAN  OFFICERS  AND  EMPLOYEES: 

Appointment  of  Superintendent,  Antietam  Battlefield _  580 

CLAIMS  AGAINST  THE  UNITED  STATES: 

Operation  of  aircraft -  711 

Operation  of  the  Army _  709 

Field  exercises -  714a 

PAY  AND  ALLOWANCES: 

Commissioned  officers  : 

Limitation  on  flying  pay _  1415 

Transportation  of  motor  vehicles _ 1531a 

Economy  Act : 

Suspension  of  appointments _  1634q 

National  Guard  in  receipt  of  retired  pay _  1598a 
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LAND  AND  BUILDINGS: 

Restriction  on  use  of  appropriated  funds  in  connection  with  post 

exchanges -  1710  1148 

SUPPLIES  AND  SERVICES: 

Operation  and  maintenance  of  motor  vehicles  restricted _  2078  2051a 

Use  of  motor  vehicles  restricted _  2080  20-"  la 
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Par.  8 _  2060 

5-160  : 

Par.  4 _  878 
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5-280 : 

Par.  lc _  956 

30-960 : 
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Par.  1  g  (4)  (c)  _  _ 

332a 

615-5  : 

Par.  10 

79 

Par.  11 

367 

Par.  13  _  _ 

367 

615-360 : 

Par.  44 

244 

Sec.  VIII 

415 
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ABSENCE  FROM  DUTY:  Digest 

Due  to  disability  :  section 

Commissioned  officers,  pay  and  allowances -  1796 

Enlisted  men,  pay  and  allowances _  1859,  1861 

Reserve  officers,  counting  for  longevity  and  relative  rank -  1924 

In  arrest : 

Enlisted  men,  counting  for  longevity _  5G7a 

Time  lost  from  enlistment _  641 

In  confinement : 

Enlisted  men,  time  lost  from  enlistment _  641 

With  leave : 

Army  personnel,  in  connection  with  line-of-duty  status -  463a 

Civilian  officers  and  employees : 

Active  duty  pay  as  Reserve  officer _  127 

Arsenal  employees -  1933 

Intermittent  employees -  1954a 

Military  leave  not  authorized  for  Civilian  Conservation  Corps  duty _ 1951 

Stationed  outside  the  United  States -  1952,  1954a 

Reserve  nurses  : 

Right  to  pay -  1932 

Without  leave  : 

In  connection  with  line-of-duty  status _  464 

In  connection  with  removal  of  charge  of  desertion _  180 

ACCIDENTS.  See  Motor-vehicle  accidents ;  Railroad  accidents. 

ACCUSED: 

Admissibility  of  evidence  as  to  other  similar  transactions _  1290 

Admissions  of,  as  evidence _  1504 

Advice  as  to  rights  under  statute  of  limitations _  1261 

Plea  of  guilty  not  explained  to _ _  1261 

Presence  at  place  of  crime  as  svidence  of  participation _  1310 

Right  of  challenge  after  arraignment- _  1344 

Right  to  counsel  in  investigation  of  charges _  1264a 

ACQUISITION  OF  LAND: 

Subject  to  continued  possession  by  lessee -  1007 

Subject  to  easement _  1044a 

ACQUITTAL  BY  COURT  MARTIAL: 

Disapproval  of -  1318 

Liability  of  sureties  on  bond  not  affected  by -  669b 

ACTING  ADJUTANTS: 

Administration  of  oaths  by _  489 

ACTING  DENTAL  SURGEON,  SERVICE: 

Counting  for  retirement,  commissioned  officers _  560a 

ACTING  NONCOMMISSIONED  OFFICERS: 

Offenses  against.  See  A.  W.  65. 

ACTIVE  DUTY.  See  Reserve  officers ;  retired  commissioned  officers,  etc. 

ADJUTANTS: 

Administration  of  oaths  by  acting -  489 

ADMISSIONS.  See  Evidence. 

ADVERSE  POSSESSION: 

Title  of  Government  not  affected  by _ 1180a 

ADVERTISING  REQUIREMENTS: 

In  the  District  of  Columbia _  2056a 

Prior  written  authority -  2060 

Procurement  of  design  competition,  aircraft _ - _  2060b 

Purchases : 

Aircraft  and  accessories _  2060b 

Drawings  for  manufacture  of  ammunition -  2057a 
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AERIAL  FLIGHTS:  section 

Enlisted  Reserve  Corps,  medical  treatment -  478 

AERONAUTICAL  RATINGS: 

Commissioned  officers -  52 

Reserve  officers _  53 

AIR  CORPS: 

Detail  of  Reserve  officers  to  active  duty  with -  48 

Fishing  may  not  be  prohibited  in  area  where  bombs  are  dropped -  1995 

Officers  not  entitled  to  retirement  in  temporary  rank -  517a 

AIR  CORPS  RESERVE: 

Detail  to  active  duty  with  tactical  units  of  Air  Corps -  48 

AIR  CORPS  STATIONS  AND  DEPOTS: 

Title  to  lands  acquired  for - 1179a 

AIRCRAFT  AND  ACCESSORIES: 

Agreement  by  Reserve  officers  to  operate  airplanes  for  foreign  country  does 

not  require  discharge _  364 

Award  of  contract  for,  in  connection  with  design  competition -  2060b 

Change  orders  on  contracts  for -  935a 

Equipment  insurable  by  aviator  when  issued  to  him  for  official  use _  2009a 

Exchange,  statutes  applicable _  2002 

Operations  of,  claims  for  loss  or  damage  to  private  property  by -  815 

Purchase  of : 

Advertising  requirements _  2060b 

From  foreign  manufacturers _  2002 

When  rejection  of  low  bid  is  authorized -  2060b 

AIRPLANE  PILOT: 

Qualification  as  “flying  officer” -  52 

ALASKA: 

Issue  of  supplies  to,  without  reimbursement,  not  authorized -  2030b 

ALIEN  ENEMIES: 

Burial  in  national  cemeteries _  1020a 

ALLOWANCES: 

Sentence  to  frofeit,  without  dishonorable  discharge _  1388 

ALTERING  PUBLIC  RECORDS: 

Trial  by  court  martial.  See  A.  W.  96. 

AMERICAN  LEGION  POSTS: 

Cancellation  of  liability  for  public  property  lost  or  damaged -  2041 

AMERICAN  MATERIAL: 

Preference  in  awarding  contracts -  945a 

AMNESTY: 

Proclamation  includes  those  convicted  by  court  martial _  1240a 

AMMUNITION: 

Purchase  of  drawings  for,  advertising  requirements -  2057a 

ANIMALS: 

Claims  for  injury  to,  when  frightened  by  aircraft _  815 

Donated  to  Government  for  breeding  purposes  : 

May  be  sold  if  damaged  or  unsuitable  for  public  service _  2008 

May  not  be  returned  to  donor  or  exchanged _  2008 

ANNUAL  BID  BONDS: 

Acceptance  of _  653 

ANTIETAM  BATTLEFIELD: 

Superintendent  of,  retirement _  775a 


APPOINTMENT.  See  Commissioned  officers  ;  Contract  surgeons  ;  Noncommissioned 


officers  ;  Reserve  officers,  etc. 

APPROPRIATIONS : 

Availability.  See  Table  6. 

Deficiency,  for  pay  of  Reserve  nurses  on  leave _  1932 

ARMORY  DRILL  PAY: 

Disability  compensation  due  may  not  be  set  off  against  overpayments  of _  1762c 

ARMY  BANDS: 

Rendering  inactive -  79 

ARMY  OF  THE  UNITED  STATES: 

National  Guard  of  the  United  States  a  component  part  of _  306a 

Organized  Reserves  a  component  part  of _  508b 

ARMY  PERSONNEL: 

Sale  of  subsistence  supplies  to,  price -  2088 
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ARMY  REGULATIONS:  section 

Not  subject  to  waiver  when  pursuant  to  statute _  (5b 

Subject  to  waiver  when  not  in  aid  of  statute -  202 

ARMY  TRANSPORTS: 

Citizenship  of  officers  and  crew -  2179 

ARMY  UNIFORM: 

Contracts  for,  subject  to  8-hour  law -  905a 

Wearing  of,  by  Reserve  officer -  2163 

ARRAIGNMENT  OF  ACCUSED: 

Right  of  challenge  after - 1344 

ARREST  IN: 

Status  of  enlisted  men _  567a,  641 

ASSAULT: 

Trial  by  court  martial.  See  A.  W.  96. 

ASSAULT  AND  BATTERY: 

Trial  by  court  martial.  See  A.  W.  96. 


ASSAULT  ON  ACTING  NONCOMMISSIONED  OFFICER: 

Trial  by  court  martial.  See  A.  W.  96. 

ASSAULT  ON  NONCOMMISSIONED  OR  WARRANT  OFFICER: 

Trial  by  court  martial.  See  A.  W.  65. 

ASSAULT  ON  SUPERIOR  OFFICER: 

Trial  by  court  martial.  See  A.  W.  64. 

ASSAULT  WITH  INTENT  TO  COMMIT  A  FELONY: 

Trial  by  court  martial.  See  A.  W.  93. 

ASSAULT  WITH  INTENT  TO  DO  BODILY  HARM: 

Trial  by  court  martial.  See  A.  W.  93. 

ASSAULT  WITH  INTENT  TO  DO  BODILY  HARM  WITH  A  DANGEROUS  WEAPON: 


Trial  by  court  martial.  See  A.  W.  93. 

ARSENALS: 

Employees,  leave  of  absence _  1933 

ARTIFICIAL  LIMBS: 

Furnished  members  of  National  Guard  as  part  of  “appropriate  treatment” _  484a 

ASSIGNMENT: 

Of  lease  from  the  United  States -  1075a 

ATTORNEY  GENERAL: 

Approval  of  title  to  Government  lands _ 1179a 

ATTORNEY  IN  FACT: 

Authority  to  consent  to  modification  of  contract _  664a 

Execution  of  bond  by _  662a 

AUTHENTICATION: 

Of  copy  of  morning  report -  1208 

AUTOPSY: 

Performed  by  summary  court _  977 

AVIATION  FIELDS: 

Temporary  use  of,  by  Government _  1046 

AVIATORS: 

Insurable  interest  in  aircraft  equipment  issued  for  official  use _  2009a 

AWARD  OF  CONTRACT.  See  Contracts. 

BANKS: 

Deposit  insurance  applicable  to  post  exchange  and  unit  and  similar  funds _  1728 

Depositors’  agreement  as  to  withdrawal : 

Post  exchange  funds _ 1719a 

Ration  savings  funds _  1722 

Preferential  payment  of  post-exchange  deposits  in  case  of  insolvency _  1728 

BARS  TO  TRIAL: 

Statute  of  limitations  : 

Advising  accused  as  to  legal  rights  under _  1261 

Fraudulent  enlistment -  1261 

Procedure  for  asserting _  1261 

BEER: 

Sale  on  military  reservations  not  prohibited _  1148 

BIDDERS: 

Bids  subject  to  examination  by,  after  opening _  880a 

Bonds,  acceptance  of  annual _  653 

Debarred  list _  913a 

Payment  of  contingent  fee  to  secure  contract _ _  945b 
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Acceptance :  section 

After  time  set  for  opening -  878a 

Other  than  lowest -  877,  1067a 

Adjustment  of  mistakes  : 

After  acceptance _  882 

Before  acceptance _  881 

Contents  to  be  made  public  upon  opening _  880a 

Invitations  for : 

Affidavit  that  contingent  fee  has  not  been  paid -  945b 

Method  of  evaluation  should  be  shown -  2060b 

Rejection  of  low  bid  not  responsive  to -  2060b 

Irregularities,  procedure  in  case  of _  880a 

Rejection  of  low  : 

Default  on  previous  contract  does  not  authorize -  875a 

Irresponsibility  of  bidder _  2060b 

Not  responsive  to  invitation _  876,  2060b 

Payment  of  contingent  fee _ - _ _ _ .. _  945b 

BOARD  OF  REVIEW: 

Action  not  required  where  sentence  based  on  plea  of  guilty _  1373 

Action  prerequisite  to  execution  of  dishonorable  discharge _  280 

Review  after  execution  of  sentence  of  dismissal  not  authorized _  1373 

Review  on  rehearing _  1369a 

BOARDS  OF  OFFICERS: 

Authority  to  administer  oaths  to  witnesses _  1582 

Authority  in  connection  with  collision  between  privately  owned  motor  vehicles _ 419a 

BOARDS,  RETIRING: 

Action  on  findings _  104 

BOILER: 

Hours  of  labor,  laborers  and  mechanics  employed  in  repairing _  737 

BOMBS: 

Prohibition  of  fishing,  etc.,  to  prevent  damage  from,  not  authorized -  1995a 

BONDS: 

Acceptance  of  annual  bid  bonds _  653 

Consent  of  sureties  to  modification  of  contract _  664a 

Court-martial  fines  not  credited  to  surety _  664b 

Execution  by  attorney  in  fact -  662a 

Execution  by  receiver _  663a 

Furnishing  information  to  surety  companies -  992a 

Home  Owners’  Loan  Corporation  bonds  in  lieu  of  surety _  661 

Liability  of  sureties : 

For  acts  of  disbursing  officers _  670 

For  derelictions  of  enlisted  men _  669b 

For  loss  or  damage,  public  property : 

By  American  Legion  posts _  2041 

By  civilian  employees -  669c 

Reserve  officers  relieved  from  active  duty _  671 

To  labor  and  materialmen -  669a 

Notification  of  sureties  as  to  deficiency -  670a 

Notification  of  sureties  as  to  failure  to  keep  Government  property  insured 670a 

Requirement  where  material  furnished  by  Government _  654 

Requirements  as  to  enlisted  men  on  discharge  and  reenlistment _  655a 

Requirements  as  to  patent  infringements -  654a 

Requirements  as  to  rifle  clubs -  659a 

BREACH  OF  WARRANTY: 

Deterioration  of  raincoats  due  to  improper  handling  by  Government  does  not 

constitute - 885a 

• 

BREACH  OF  CONTRACT.  See  Contracts. 

BROKERAGE  FEES: 

For  securing  Government  contracts _  945b 

BUILDINGS.  See  Government  buildings  ;  Post  exchange  buildings. 

BURIAL: 

In  national  cemeteries : 

Alien  enemies _  1020a 

Contract  nurses  and  contract  surgeons -  1020a 

State  laws  requiring  reports  not  applicable _ 1031a 

In  post  cemeteries,  discharged  soldiers _  1025 
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BURIAL  EXPENSE:  section 

Civilian  officers  and  employees -  950 

CABLE: 

Liability  for  damage  to  Government-owned _  858a 

CAMP  EXCHANGES,  CIVILIAN  CONSERVATION  CORPS: 

Not  subject  to  State  taxation _ 2132a 

CAMP  TAYLOR  PROVISO: 

Interpretation  of -  1174 

CANADA: 

Citizenship  of  child  born  in _  078 

CEMETERIES.  See  National  cemeteries  ;  Post  cemeteries. 

CHALLENGES: 

Of  members  of  courts  martial,  after  arraignment _  1344 

CHANGE  OF  STATION.  See  Commissioned  officers. 

CHANGE  ORDERS: 

Must  be  within  general  scope  of  contract -  935a 

CHAPLAINS: 

Promotion,  service  counted -  508,  508b 

CHARACTER  EVIDENCE.  See  Evidence. 

CHARGES: 

Administration  of  oath _  489 

Basis  of.  See  under  specific  offenses. 

Duplication  of,  assault  with  intent  to  do  bodily  harm  (A.  W.  93)  and  robbery 

(A.  W.  93) -  1585a 

Investigation  : 

Compulsory  self-incrimination  in  connection  with_„ _  1245a 

Counsel _  1264a 

Sufficiency -  1265a 

Not  referred  to  court,  effect -  1318 

Not  sworn  to,  effect - 1267 

Resignation  in  anticipation  of,  character  of  separation _  527 

CHEMICAL  WARFARE  SUPPLIES: 

Sale  to  Philippine  Constabulary _  2097a 

CHIEFS  OF  BUREAUS  AND  BRANCHES: 

Retirement _ _ 546 

CIRCUMSTANCES  UNKNOWN: 

Line-of-duty  status -  464 

CITIZENSHIP: 

Determination  of,  born  in  Canada _  678 

Officers  and  crew,  Army  transports _  2179 

Restoration  of,  after  conviction  of  desertion _  686 

CIVIL  COURTS: 

Authority  over  personal  property  of  defendant  in  divorce  case _  343 

Depositions  for,  by  officers,  in  connection  with  claims  for  War  Risk  Insurance _  171 

Furnishing  information  to,  from  official  records -  984 

Jurisdiction,  suits  by  post  exchange - 1148a 

Witnesses  : 

Civilian  officers  and  employees _  782a 

Enlisted  men _  1884 

Reserve  officers  on  duty  with  Civilian  Conservation  Corps -  649 

CIVIL  OFFICE  OR  EMPLOYMENT: 

Commissioned  officers  : 

Prosecution  of  claims  against  the  Government -  111 

With  publications  by  or  for  the  Army -  117a 

With  States  or  municipalities -  118 

Contract  surgeons,  with  Federal  Government -  118a 

Reserve  officers : 

With  Federal  Government -  127 

With  publications  by  or  for  the  Army -  127a 

Retired  commissioned  officers  : 

With  corporations  dealing  with  the  War  Department _  132 

With  Federal  Government -  139 

Retired  enlisted  men,  with  Federal  Government -  142 

Retired  warrant  officers,  with  Federal  Government -  143 

CIVIL  SUITS: 

Against  C.  C.  C.  enrollees,  not  removable  to  U.  S.  courts -  170 


INDEX 


140 


Digest 

CIVIL  WORKS  ADMINISTRATION:  r~'‘* S~~ 

State  tax  not  applicable  to  gasoline  sold  to - 

CIVILIAN  CONSERVATION  CORPS: 

Active  duty  of  Reserve  officers  with,  counted  for  promotion - 

Camp  exchanges  not  subject  to  State  taxation - 

Claims  for  loss  or  damage  of  private  property  due  to  negligence  of  members — 

Correspondence  concerning,  not  entitled  to  franking  privilege - 

Enrollees  not  within  purview  of  A.  W.  117 - 

Information  furnished  enrollee  injured  in  motor  vehicle  accident - 

Jurisdiction  of  courts  martial  over  Reserve  officers  on  active  duty  with - 

Liability  of  motor  vehicle  owner  for  injuries  to  enrollee - 

Payment  for  advertising  for  bids  for  material - 

Procurement  of  envelopes  from  Post  Office  Department - 

Publication  by,  not  entitled  to  franking  privilege - 

Reserve  officers  on  active  duty  with,  procurement  as  witness  by  civil  court — 


Reserve  officers  who  are  civilian  employees  on  active  duty  with -  127,  1951 

Sale  of  surplus  electric  current  to  water  system  supplying  camp -  2079a 

Service  as  contract  surgeon  with,  not  counted  for  retirement  by  officers  of  the 

Medical  Corps -  560b 

Service  with,  “important  service”,  A,  W.  28 -  1515 

Suit  against  enrollee  not  removable  to  U.  S.  court -  170 

CIVILIAN  GUARDS: 

Use  of,  enforcement  of  regulations  on  military  reservations - 1159b 

CIVILIAN  OFFICERS  AND  EMPLOYEES: 

Bonds,  liability  of  sureties  for  loss  of  public  property - - -  669c 

Burial  expense -  956 

Citizenship,  Army  transports - 2179 

Claims  for  damage  to  effects  while  in  transit  on  change  of  station -  827 

Discharge,  married  persons -  704 

Employment  as,  contract  surgeons -  118a 

Government  not  liable  for  damage  due  to  acts  outside  scope  of  employment  808 

Holidays,  Saturday  afternoon -  1974 

Hours  of  labor -  723a— 739a 

Leave  of  absence,  active-duty  pay  as  Reserve  officer -  127 

Oath  of  office -  767 

Oaths  for  travel  accounts -  1669 

Pay  and  allowances,  absence  with  leave : 

Arsenal  employees -  1933 

Employees  outside  the  United  States -  1952,  1954a 

Intermittent  employees -  1954a 

Retirement : 

Service  counted -  775b 

Superintendent,  Antietam  Battlefield -  775a 

Soldiers’  Home,  are  employees  of  the  U.  S _  1238a 

Stoppage  of  pay,  for  loss  or  damage  of  public  property -  778 

Witnesses,  civil  courts -  782a 

CLAIMS: 

Against  Government  instrumentalities,  immunity  from  claims  founded  on  tort _ 1153 

Against  the  United  States  : 

Information  from  official  records  in  connection  with _  989 

Loss  or  damage,  private  property  : 

Agreement  to  indemnify  not  authorized _  1046 

By  diversion  of  water -  807 

By  field  exercises -  810a 

By  Government  agents,  outside  scope  of  employment _  808 

By  negligence  of  Government  personnel _  807 

By  operation  of  aircraft _  815 

By  operations  of  the  Army,  investigation -  816 

In  navigable  waters,  regulations  to  prevent _  1995a 

In  transit,  property  of  civilian  employees _  827 

Property  insured -  788 

Rights  of  mortgagees  and  lienors _  807 

Survival  to  personal  representative  of  deceased  claimant _  807 

Loss  or  damage,  property  of  military  personnel : 

By  negligence  of  Army  personnel _  836 

Pending  in  Executive  Departments,  reference  to  Court  of  Claims _  790a 
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Against  the  United  States — Continued.  section 

Prosecution  of,  by  commissioned  officers _  111 

Services,  salvage -  849 

War  risk  insurance,  officer  may  testify  by  deposition _  171 

By  post  exchanges,  jurisdiction  of  courts - 1148a 

By  the  United  States  : 

Bond  of  defaulting  officer,  furnishing  information  to  surety  company _  992a 

Execution  of  release  not  authorized _  855a 

Injury  to  enrollees,  Civilian  Conservation  Corps _  857 

Jurisdiction  of  Department  of  Justice  under  E.  O.  6166 _  853 

Loss  or  damage,  public  property  : 

By  motor  vehicles -  857,  859,  867 

By  vessels _  858a 

Property  loaned  American  Legion  Fosts _  2041 

Waiver  unlawful -  1046 

CLASSIFICATION  OF  OFFICERS: 

Right  to  court  of  inquiry _  155a 

COMBATANT  ARMS: 

In  connection  with  Organized  Reserves  duty _  332a 

COMMISSIONED  OFFICERS: 

Regular  Army  : 

Absence  from  duty,  injury  due  to  misconduct _  1796 

Acceptance  of  railroad  passes  for  travel  as  instructors  of  National  Guard _  2009 

Aeronautical  ratings -  52 

Appointment,  acceptance _  55 

Appointment  as  commissioned  officers,  National  Guard  of  the  United  States, 

not  authorized -  306a 

Bonds,  liability  of  sureties  under _  670 

Classification,  right  to  court  of  inquiry _  155a 

Complaints  of  wrongs -  1245 

Court-martial  fines  not  credited  to  surety  on  bond _  664b 

Deposition  in  connection  with  claim  for  war  risk  insurance -  171 

Detail : 

To  National  Guard,  as  instructors _  161a 

To  Quartermaster  Corps  school  as  students -  202 

Discharge  of  wives  from  civilian  positions _  704 

Dismissal  by  sentence  of  court  martial : 

Not  subject  to  modification -  235 

Not  subject  to  review  after  execution -  1373 

Divorce,  authority  of  court  over  personal  property _  343 

Duty  in  command  of  troops _  161a 

Duty  with  troops  : 

At  foreign  service  schools _  324 

At  general  hospitals -  321 

With  Organized  Reserves _  332a 

With  service-school  detachments _  331 

Effects : 

Delivery  to  former  wife  not  authorized _  343 

Storage  charges  on  change  of  station -  344a 

Employment : 

With  publications  by  or  for  the  Army -  117a 

With  States  or  municipalities _  118 

Flying  pay,  limitation  on -  52 

Liability  : 

Damage  to  fellow  officer’s  automobile _  419a 

Damage  to  quarters  by  fire _  405 

Final  judgments _  415a 

Funds  of  enlisted  man  stolen  from  battery  safe -  415 

May  not  be  imposed  without  proof  of  loss  by  the  United  States _  402 

Longevity,  service  counted -  1824a 

Promotion : 

Effect  Of  sentence  to  reduction  in  files -  502a 

Service  counted _  504,  508a,  508b,  1824a 

Prosecution  of  claims  against  the  United  States -  111 

Quarters,  termination  of  assignment _  1830a 
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Regular  Army — Continued.  section 

Reduction  in  files  by  sentence  of  court  martial,  effect  on  promotion -  502a 

Residence  in  foreign  countries -  522 

Resignation  : 

Character  of  separation -  526,  527,  529 

Date  effective _  530 

Retirement : 

After  29  years’  service -  559a 

Based  on  actual,  not  temporary  rank -  517a 

For  disability,  date  effective -  549 

For  length  of  service,  service  counted -  560a,  560b 

Withdrawal  of  request  for -  551 

Shipment  of  effects  to  home  after  retirement -  1805 

Stoppage  of  pay : 

In  general _  599 

Embezzlement  of  patients’  fund -  625 

Loss  of  motion-picture  service  fund -  620 

Loss  or  damage  of  public  property -  608 

Shortage  in  accounts _  612 

Transportation  of  effects  on  change  of  station  : 

From  storage  to  new  station -  6a 

Motor  vehicles _  1840a 

Regulations  governing -  6b 

Time  limit _  1836 

Transportation  of  mounts  to  Reserve  Officers’  Training  Corps  camps _  1828 

Travel  expense : 

Serving  with  troops -  1852 

Use  of  military  title  in  connection  with  publication  of  book _  643 

National  Guard : 

Attendance  at  service  schools : 

Does  not  entitle  to  Government  life  insurance _  1222a 

Not  counted  for  promotion _  508a 

Foreign  office  or  emolument _  1762a 

Liability  for  overpayments  of  armory  drill  pay _  1762c 

National  Guard  of  the  United  States : 

Appointment  of : 

Commissioned  officers  on  active  list _  306a 

Former  officers,  National  Guard  Reserve _  306b 

Retired  commissioned  officers _  306c 

Detail  to  War  Department  General  Staff _  216 

Oath  of  office,  administration -  488 

National  Guard  Reserve : 

Former,  appointment  in  National  Guard  of  the  United  States  and 

Officers’  Reserve  Corps _ 306b 

Not  eligible  for  enrollment  in  Reserve  Officers’  Training  Corps _ 1651a 

COMMISSIONED  SERVICE: 

Pay  of  enlisted  men  retired  after _  1897a 

COMMUTATION  OF  SUBSISTENCE: 

Enlisted  men,  witnesses  before  civil  court _  1884 

Reserve  Officers’  Training  Corps _  1648 

COMPANY  BARBER: 

Liability  of  post  commander  and  company  fund  for  supplies  furnished  to _  1724 

COMPANY  FUND.  See  Unit  and  similar  funds. 

COMPLAINTS  OF  WRONGS: 

In  general -  1245 

COMPTROLLER  GENERAL: 

Report  to,  acceptance  of  other  than  lowest  bid _  1667a 

COMPULSORY  COURSE  OF  INSTRUCTION: 

Reserve  Officers’  Training  Corps _  1646 

COMPULSORY  SELF-INCRIMINATION: 

Prohibited -  1245a 

CONDEMNED  PROPERTY: 

Gift  or  loan  to  State  museums _  2037a 

Transfer  to  Philippine  government  without  reimbursement  not  authorized _  2043 

CONDUCT: 

Damage  resulting  from  riotous,  violent,  or  disorderly _ j. _  625 


Unbecoming  an  officer  and  gentleman,  trial  by  court  martial.  See  A.  W.  95. 
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CONFESSION.  See  Evidence. 

CONFINEMENT.  See  Prisoners.  Dicest 

CONFINEMENT,  IN:  section 

Status  of  enlisted  men - 5G7a,  641 

Time  lost  from  enlistment -  641 

CONSTRUCTION: 

Availability  of  public  funds  for.  See  Table  67. 

Cost  limits  : 

Officers’  quarters _  1036b 

Post  exchange  buildings -  1036a 

CONTINGENT  FEE: 

For  securing  contracts -  945b 

CONTRACT  DENTAL  SURGEON,  SERVICE: 

Counting  for  retirement,  commissioned  officers -  560a 

CONTRACT  NURSES: 

Burial  in  national  cemeteries -  1020a 

CONTRACT  SURGEONS: 

Appointment  of  retired  commissioned  officers  as _  318a 

Burial  in  national  cemeteries -  1020a 

Civilian  Conservation  Corps,  service  not  counted  by  officer  for  retirement _  560b 

Component  part  of  Medical  Department _  318a 

Employment  in  another  capacity  by  Federal  Government _  118a 

CONTRACTING  OFFICER: 

Acceptance  of  defective  performance  does  not  waive  rights  of  Government _  885b 

CONTRACTORS: 

Bonds  : 

Collateral  in  lieu  of  surety _  661 

Liability  of  sureties  to  labor  and  materialmen _  669a 

Requirement  where  material  to  be  fabricated  furnished  by  the  Government-  654 

Requirements  as  to  patent  infringement _  654a 

Employees  of : 

Action  of  Government  when  prevailing  wages  not  paid _  913a 

Changes  in  wage  scales  as  affecting  price  of  coal _  947 

Hours  of  labor -  904a,  905a,  905b 

Preference  to  ex-service  men _  911 

Privilege  tax  on  income  derived  from  Government  contracts _ 2129a 

Wages  of  skilled  labor -  915 

Penalties  for  violation  of  8-hour  law _  906 

CONTRACTS: 

Award  of : 

Adjustment  of  mistake  in  bid  after _  882 

Adjustment  of  mistake  in  bid  before _  881 

In  connection  with  design  competition,  aircraft  and  accessories _  2060b 

Bids  : 

Acceptance  after  time  set  for  opening _  878 

Acceptance  of  other  than  lowest _  877,  1667a 

Contents  to  be  made  public  upon  opening _  880a 

Procedure  in  case  of  irregularities _  880a 

Rejection  of  low  : 

Default  on  previous  contract  does  not  authorize _  875a 

Irresponsibility  of  bidder _  2060b 

Not  responsive  to  invitation _  876,  2060b 

Payment  of  contingent  fee _  945b 

Breach  or  default  by  contractor  : 

Deterioration  of  raincoats  due  to  improper  handling  by  Government  does 

not  constitute _  885a 

Due  to  strikes,  rights  of  Government _  885c 

Failure  to  obtain  water  in  digging  well  does  not  necessarily  constitute _  885d 

Purchaser  of  Government  buildings _  1179 

Rejection  of  subsequent  low  bid  not  authorized _  875a 

Rights  of  Government  not  waived  by  unauthorized  acceptance _  885b 

Discounts -  927a 

Eight-hour  law  : 

Extraordinary  emergency _  905b 

Penalties  for  violation _  906 

Work  incident  to  contract _  904a 

Work  ordinarily  performed  by  Government -  905a 
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CONTRACTS— Continued.  section 

Excess  cost  to  Government  because  of  default  due  to  strikes  not  chargeable  to 

contractor _  885c 

Extra  expense,  wages  of  skilled  labor -  915 

Forms  and  provisions  : 

Deviation  from  standard -  927a 

Variable  price -  947 

Invitations  for  bids : 

Affidavit  as  to  payment  of  contingent  fee -  945b 

Method  of  evaluation  should  be  indicated -  2060b 

Rejection  of  low  bid  not  responsive  to -  2060b 

Modification  : 

Change  orders  must  fall  within  general  scope  of  contract -  935a 

Consent  of  sureties  on  bond -  664a 

Post  commander  and  recreation  officer  not  personally  liable  under _  1724 

Preference  to  American  material -  945a 

Specifications,  authority  of  Secretary  of  War  to  prescribe -  952n 

State  tax  on  income  derived  from,  not  authorized - 2129a 

CONVENING  AUTHORITY: 

Action  on  sentence _  1318 

Authorized  to  order  execution  of  sentence  based  on  plea  of  guilty -  1373 

Unauthorized  execution  of  sentence  to  dishonorable  discharge _  280 

CONVEYANCE  OF  EASEMENT: 

Construction -  1040a 

COPIES: 

Of  morning  report,  as  evidence -  1298 

CORONER: 

Functions  of,  performed  by  summary  court _  977 

CORPORATIONS: 

Employment  with,  retired  commissioned  officers _  132 

CORPS  AREA  COMMANDER: 

Not  authorized  to  disapprove  findings  of  special  court  martial _  1306a 

CORPUS  DELICTI: 

Proof  of,  in  connection  with  confession _  1292a 

COST  LIMITS: 

Officers’  quarters -  1036b 

Post  exchange  buildings -  1036a 

COUNSEL: 

Right  of  accused  to,  in  connection  with  investigation  of  charges _  1264a 

COUNTERFEITING: 

Trial  by  court  martial.  See  A.  W.  96. 

COURSES  OF  INSTRUCTION: 

Reserve  Officers’  Training  Corps _ _ _  1645,  1646 

COURT  OF  CLAIMS: 

Reference  to,  claims  pending  in  Executive  Departments _  790a 

COURTS,  CIVIL.  See  Civil  Court ;  United  States  courts. 

COURTS  MARTIAL.  See  also  Findings  ;  Members  ;  Sentence,  etc. 

Amnesty  proclamation  applicable  to  persons  convicted  by _  1240a 

Fines  not  credited  to  surety  on  officer’s  bond _  664b 

In  general _  1261-1422b 

COURTS  MARTIAL,  SPECIAL.  See  Special  courts  martial. 

COURTS  MARTIAL,  SUMMARY.  See  Summary  courts  martial. 

COURTS  OF  INQUIRY: 

Rights  to,  in  connection  with  classification  proceedings _  155a 

CREDITS: 

Reserve  Officers’  Training  Corps -  1648 

CURTAILMENT  OF  COURSE  OF  INSTRUCTION: 

Reserve  Officers’  Training  Corps _  1645 

DAMAGE.  See  Loss  or  damage. 

DEALING  WITH  THE  WAR  DEPARTMENT: 

Retired  commissioned  officers _  132 

DEATH  OR  INJURY: 

Line-of-duty  status.  See  Line-of-duty  status ;  Misconduct. 
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DECEASED  PERSONS: 

Burial :  Digest 

In  national  cemeteries  :  section 

Alien  enemies _ 3020a 

Contract  nurses _  3020a 

Contract  surgeons _  3  020a 

In  post  cemeteries,  discharged  soldiers -  1025 

Burial  expenses,  civilian  officers  and  employees -  950 

Claims  under  negligence  act  survive  to  personal  representative -  807 

Determination  of  cause  of  death  on  military  reservation -  977 

Disposition  of  effects _  906-973 

Headstones _  976a 

Transportation  of  effects -  975 

Widows  of  deceased  deserters  entitled  to  benefits  of  relief  statute -  180 

DEED  OF  TRUST: 

Effect  of  foreclosure  on  premises  leased  to  United  States - 1188a 

DEFAULT.  See  Breach  or  default. 

DEFENSE  COUNSEL: 

To  advise  accused  as  to  rights  under  statute  of  limitations -  1261 

DEPARTMENT  OF  JUSTICE: 

Jurisdiction  as  to  claim  by  War  Department -  853 

Reports  to,  violations  of  8-hour  law _  907a 

DEPOSIT: 

Of  proceeds  of  sale,  surplus  fruit _  1069 

DEPOSITING  WORTHLESS  CHECK: 

Trial  by  court  martial.  See  A.  W.  96. 

DEPOSITIONS: 


Officers  may  testify  by,  in  connection  with  claim  for  war-risk  insurance _  171 

DEPOSITORS’  AGREEMENT: 

Withdrawal  of  post-exchange  funds - 1719a 

Withdrawal  of  ration-savings  funds _  1722 

DESERTERS: 

Restoration  to  duty,  effect  on  rights  of  citizenship _  688 

DESERTION: 

Discharge  for,  when  admitted - - -  1504 

Entitled  to  pay  and  allowances  when  placed  on  active  duty  pending  trial _  1873a 

Removal  of  charge _ 178,  180 

Restoration  of  citizenship  after  conviction  of -  686 

Trial  by  court  martial.  See  A.  W.  58. 

DESIGN  COMPETITIONS: 

Aircraft  and  accessories,  award  of  contract  in  connection  with _  2060b 

Procurement  of,  advertising  requirements -  2060b 


DESTRUCTION  OF  GOVERNMENT  PROPERTY: 

Trial  by  court  martial.  See  A.  W.  96. 

DESTRUCTION  OF  MAIL: 

Trial  by  court  martial.  See  A.  W.  96. 

DETACHMENTS: 


Nature  of  duty  with  service  school,  commissioned  officers _  331 

DETAIL.  See  Commissioned  officers,  etc. 

DISABILITY: 

Commissioned  officers,  injuries  due  to  misconduct _  1796 

Commissioned  officers,  retired  for — 

Date  effective -  549 

Employment  with  Federal  Government _  139 

DISABILITY  COMPENSATION: 

Overpayments  of  armory  drill  pay  may  not  be  set  off  against _  1762c 

DISAPPROVAL  OF  ACQUITTAL r 

Court  martial _ _ _  1318 

DISBURSING  OFFICERS: 

Bonds : 

Liability  of  sureties _  670 

Notification  of  sureties  as  to  deficiency _  670a 

Bonds  of  enlisted  men  appointed  assistants  to -  655a 
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DISCHARGE  OR  DISMISSAL.  See  Civilian  officers  and  Employees  ;  Commissioned 


officers ;  Enlisted  men,  etc.  Digest 

DISCHARGED  SOLDIERS:  section 

Burial  in  post  cemeteries -  1025 

Preference  in  employment  on  Government  contracts -  911 

Recommitment  to  St.  Elizabeths  Hospital -  1236 

DISCIPLINARY  PUNISHMENT: 

Authority  and  procedure -  1433 

Legality _ 1518 

DISCOUNT: 

Under  contracts -  927a 

DISHONORABLE  DISCHARGE: 

Froof  of  suspension  in  trial  for  desertion - 1515a 

Sentence  to,  five  previous  convictions -  1387 

Unauthorized  execution  by  convening  authoi’ity -  280 


DISOBEDIENCE  OF  ORDERS  OF  ACTING  NONCOMMISSIONED  OFFICER: 

Trial  by  court  martial.  See  A.  W.  96. 

DISOBEDIENCE  OF  ORDERS  OF  NONCOMMISSIONED  OFFICER: 

Trial  by  court  martial.  See  A.  W.  65. 

DISOBEDIENCE  OF  ORDERS  OF  SUPERIOR  OFFICER: 

Trial  by  court  martial.  Sec  A.  W.  64. 

DISORDERLY  CONDUCT: 


Damage  resulting  from _  625 

Trial  by  court  martial.  See  A.  AY.  95. 

DISPENSARIES: 

Availability  of  appropriations  for  care  and  repair  of _  1690 

DISPOSITION: 

Of  effects,  deceased  Army  personnel -  966-973 

DISTRICT  OF  COLUMBIA: 

Requirements  as  to  advertising  in _  2056a 

DIVORCE: 

Without  personal  service,  authority  of  court  over  defendant’s  property _  343 

DRAWINGS: 

Purchase  of,  advertising  requirements _  2057a 

DREDGING: 

Persons  employed  on,  not  within  eight-hour  law _  907a 

DRINKING  AND  DRUNKENNESS: 

Trial  by  court  martial.  See  A.  W.  95 ;  A.  W.  96. 

DRIVER  OF  MOTOR  VEHICLE: 

Line-of-duty  status -  435 


DRUNK  IN  QUARTERS: 

Trial  by  court  martial.  See  A.  W.  96. 

DRUNK  ON  DUTY: 

t 

Trial  by  court  martial.  See  A.  W.  85. 

DUAL  MILITARY  STATUS: 

Commissions  in  National  Guard  of  the  United  States : 


Commissioned  officers,  National  Guard  Reserve _  306b 

Commissioned  officers.  Regular  Army -  306a 

Retired  commissioned  officers _  306c 

Commissions  in  Officers’  Reserve  Corps : 

Commissioned  officers,  National  Guard  Reserve _  30Gb 

Commissions  in  Philippine  Army  : 

Reserve  officers _  315a 

Commissions  in  State  militia  : 

Reserve  officers _ 318b 

Retired  commissioned  officers  and  contract  surgeons _  318a 


DUAL  OFFICE  OR  COMPENSATION.  See  Civil  office  or  employment ;  Dual  mili¬ 


tary  status. 

DUPLICATION  OF  CHARGES.  See  Charges. 

DUTY  WITH  TROOPS.  See  Commissioned  officers. 

EASEMENTS: 

Construction  of -  1040a 

Distinguished  from  licenses _  1114 

Existing  prior  to  acquisition  of  title  by  Government _  1044a 
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ECONOMY  ACT:  section 

Discharge  of  married  persons -  704 

Lease  from  the  Government,  consideration -  1069 

Limitation  on  amount  of  retired  pay - 139,  143 

Permanent  reduction  of  travel  allowances -  975 

Restriction  on  construction  and  rental  of  buildings -  1036b,  1125 

EDUCATIONAL  INSTITUTIONS: 

Authority  to  call  retired  enlisted  men  to  active  duty  with -  48a 

Sale  of  uniform  and  equipment  to _  2100 

EFFECTS.  See  appropriate  personnel  head. 

EIGHT-HOUR  LAW: 

Hours  of  labor _  723a— 739a,  904a,  905a,  906 

Reports  of  violations  to  Department  of  Justice _  907a 

ELECTIVE  COURSES  OF  INSTRUCTION: 

Reserve  Officers’  Training  Corps _  1646 

ELECTRIC  CURRENT: 

License  for  use  of,  on  military  reservations _ . _  1135 

Sale  of  surplus,  for  convenience  of  Civilian  Conservation  Corps  camps -  2079a 

ELECTRIC  ENERGY: 

Federal  tax  not  applicable  : 

When  consumed  by  Government  instrumentalities _  2115a 

When  generated  at  Government  plants _ 2115a 

ELIGIBILITY: 

As  law  member  of  court  martial,  retired  commissioned  officers _  1340 

For  enlistment,  felons-. _ _  244,  353 

For  enrollment  in  Reserve  Officers’  Training  Corps,  National  Guard  Reserve 

officers _ 1651a 

For  Government  insurance,  National  Guard  officer  attending  service  school _  1222a 

EMBEZZLEMENT: 

Liability  of  sureties  on  bond  not  affected  by  acquittal  on  trial  for -  669b 

Stoppage  of  pay  for -  625 

Trial  by  court  martial.  See  A.  W.  93  ;  A.  W.  94. 

EMERGENCY  FUNDS: 

Liability  for,  under  regular  form  of  official  bond _  670 

ENLISTED  MEN: 

Absence  from  disability  due  to  misconduct _  1859,  1861 

Active  duty  pending  trial  for  desertion,  pay  and  allowances -  1873a 

Appointment  as  warrant  officers,  transportation  of  effects  to  first  duty  station-  1901a 
Bonds : 

Liability  of  sureties  under _  669b 

On  discharge  and  reenlistment _  655a 

Commutation  of  subsistence _ : _  1884 

Discharge  : 

Disability  and  desertion  admitted _  1504 

Fraudulent  enlistment  _ _ .- _  244 

Inaptitude _  264a 

Of  wives  from  civilian  positions _ _ _  704 

Dishonorable  discharge,  unauthorized  execution  of,  by  convening  authority _  280 

Foreign  decorations,  prohibited  by  Constitution _  363 

Indebtedness  to  the  U.  S.,  remission,  incurred  in  prior  enlistment _  618 

Liability  of  battery  commander  for  funds  deposited  for  safe-keeping  by _  415 

Longevity,  service  counted,  absence  in  arrest _  567a 

Monetary  allowance _  1880 

Reduction  in  grade _  79,  367,  1389 

Regulations  governing : 

Operation  of  motor  vehicles _ 1159a 

Prohibiting  purchases  on  credit _ 1159a 

Status  while  in  arrest  or  confinement _  567a,  641 

Stoppage  of  pay -  599 

Time  lost  from  enlistment,  computation _  641 

Tour  of  duty,  foreign  service,  extension  in  certain  cases _ _ _  646 

Transportation  of,  use  of  Government-owned  motor  vehicles _  2051a 

Travel  allowance  on  discharge _ 1871 

Travel  by  air _  1884 

Witnesses,  civil  courts _  1884 
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ENLISTED  RESERVE  CORPS:  section 

Medical  treatment,  injured  in  aerial  flights -  478 

ENLISTMENT: 

Felons _  244,  353 

Time  lost  from _  641 

ENTERING  THE  REPUBLIC  OF  PANAMA: 

Trial  by  court  martial.  See  A.  W.  96. 

ENVELOPES: 

Procurement  of,  from  Post  Office  Department _  2029a 

ESPIONAGE  ACT: 

Conviction  by  court  martial  of  violation  of,  within  amnesty  proclamation _  1240a 

EVIDENCE: 


Admissions  by  accused _  1504 

Character  of  witnesses _  1291 

Confession,  proof  of  corpus  delicti _  1292a 

Copy  of  morning  report _  1298 

Hearsay - , _  1303a 

Previous  convictions _  1300a 

Res  gestae _  1303a 

Similar  transactions  by  accused _  1290 

EXCEPTIONAL  ARTICLES: 

Sale  of -  612,  2085a 

EXCHANGE: 

Of  trailers  for  automobiles _  2004a 

Old  aircraft  for  new _  2002 

Statutes  applicable _  2002 

Used  parts  of  motor  vehicles  and  cash  for  overhauled  parts _  2004a 

EXECUTIVE  DEPARTMENT: 

Claims  pending  in,  reference  to  Court  of  Claims -  790a 

EXTRA  EXPENSE: 

On  contracts,  wages  of  skilled  labor _  915 

EXTRAORDINARY  EMERGENCY: 

In  connection  with  eight-hour  law _  905b 

FALSE  OFFICIAL  REPORTS  OR  STATEMENTS: 

Trial  by  court  martial.  See  A.  W.  95  ;  A.  W.  96. 

FALSE  SWEARING: 

Trial  by  court  martial.  See  A.  W.  96. 

FEDERAL  GOVERNMENT: 


Acquisition  of  lands  by  : 

Possession  by  lessee -  1007 

Subject  to  existing  easement -  1044a 

Cession  of  land  to  by  treaty  includes  personal  property -  1040b 

Claims  by  and  against.  See  Claims. 

Dealing  with  : 

Reserve  officers _  165a 

Retired  officers -  166 

Easements  from,  existing  prior  to  acquisition  of  title -  1044a 

Easements  to,  construction  of -  1040a 

Employment  with  : 

Contract  surgeons,  in  another  capacity -  118a 

Reserve  officers  on  active  duty -  127 

Retired  commissioned  officers -  139 

Retired  enlisted  men _  142 

Retired  warrant  officers -  143 

Lease  from  : 

Assignment -  1075a 

Consideration,  adequate  and  money  only -  1069 

Grants  constituting -  1069 

Modification,  for  convenience  of  lessee _  1078 

Of  fruit  trees -  1069 

Of  gage  and  tool  equipment -  2050 

Lease  to  : 

Jurisdiction  over  lands  not  ceded  by  State  law's -  1064a 

Licenses  from  : 

Consideration  : 

Refund  of - 1140a 

Repairs  and  improvements _  1125 
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Licenses  from — Continued.  section 

For  gathering  fruit _  10(50 

For  mining _  1108 

For  removal  of  material  for  road  work -  1110 

For  rights  of  way - - -  1114 

For  use  of  electric  current -  1185 

For  use  of  facilities - - -  1125 

Right  to  fulfillment  of  contract  not  waived  by  unauthorized  acceptance -  865b 

Sale  of  buildings,  waiver  of  default - -  1179 

Stoppage  of  pay  for  indebtedness  to : 

Civilian  officers  and  employees _  778 

Commissioned  officers _  608,  612 

Retired  enlisted  men -  599 

Temporary  use  of  aviation  field -  1046 

Title  to  buildings  constructed  on  leased  land _ 1188a 

Title  to  land  not  affected  by  erroneous  location  of  boundary  line  or  adverse 

possession _ 1180a 

FEDERAL  STATUTES: 

Applicability  to  military  reservations _  1026 

FEES  AND  EXPENSES,  WITNESSES,  COURTS  MARTIAL: 

Post-exchange  employees _  1422a 

Retired  commissioned  officers _  1422b 

FELONS: 

Enlistment _ - _  244,  353 

FELONY: 

Assault  with  intent  to  do  bodily  harm  constitutes -  353 

FIELD  EXERCISES: 

Claims  for  damages  caused  by _  810a 

FINDINGS: 

Of  courts  martial,  inconsistent _  1563 

Of  retiring  boards,  action  on _  104 

Of  special  courts  martial,  not  subject  to  disapproval  by  corps  area  com¬ 
mander _ _ _  1306a 

FISHING: 

Prohibiting  in  navigable  waters  not  authorized,  to  prevent  claims  from 

dropping  bombs _  1995a 

FLYING  OFFICER: 

Airplane  pilot  qualifying  as _  52 

FLYING  PAY: 

Limitation  on _  52 

FLYING  UNITS: 

Eligibility  to  command _  52 

FOREIGN  ARMIES: 

Travel  expense,  commissioned  officers  on  duty  with _  1852 

FOREIGN  COUNTRIES: 

Agreement  by  Reserve  officers  to  train  personnel  and  operate  airplanes  for 

is  not  entry  into  military  service  of _  364 

Residence  of  Army  personnel  in _  522 

FOREIGN  OFFICE  OR  EMOLUMENT: 

Enlisted  men _  363 

National  Guard _  1762a 

Reserve  officers _  364 

FOREIGN  SERVICE  SCHOOLS: 

Nature  of  duty  at,  commissioned  officers _  324 

FORFEITURES: 

Sentence  to,  dishonorable  discharge  not  included _  1388 

FORMS: 

Standard  contract,  deviation  from _  927a 

FRAUDULENT  ENLISTMENT: 

Consequences  of  discharge  for,  not  removed  by  statute _  180 

Discharge  for -  244 

Trial  by  court  martial.  See  A.  W.  54. 

FRUIT: 

License  from  the  United  States  for  gathering _  1069 

Sale  of  surplus _  1069 
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FRUIT  TREES:  section 

Lease  from  the  United  States -  1069 

FUNDS: 

Motion-picture  service.  See  Motion-picture  service  fund. 

National  Guard.  See  National  Guard  funds. 

Patients’.  See  Patients’  fund. 

Tost  exchange.  See  Post  exchange  funds. 

Public.  See  Public  funds. 

Ration  savings.  See  Ration  savings  funds. 

Unit  and  similar.  See  Unit  and  similar  funds. 

FURNISHING  INFORMATION.  See  Information. 

GARAGES: 


Availability  of  public  funds  for  construction  of -  1689 

GAGES  AND  TOOLS: 

Lease  from  the  Government -  2050 

GARRISON  PRISONERS: 

Extension  of  tour  of  duty  in  foreign  service -  646 

GASOLINE: 

State  tax  on  sale  to  Civil  Works  Administration - -  2119a 

State  tax  on  sale  to  or  by  Government  instrumentalities - 2119b 

GENERAL  HOSPITALS: 

Nature  of  duty  of  medical  officers  stationed  at _  321 

GENERAL  PRISONERS: 

Evidence  of  previous  convictions _  1300a 

Proof  of  suspension  of  dishonorable  discharge  on  trial  for  desertion _ 1515a 

GENERAL  STAFF.  See  War  Department  General  Staff. 

GIFTS  TO  GOVERNMENT: 

Horse  donated  for  breeding  purposes  may  not  be  returned  or  exchanged _  2008 

Railroad  passes  to  officers  on  National  Guard  duty -  2009 

GOVERNMENT  BUILDINGS: 

Construction  of,  cost  limits _  1036b 

Sale  of,  waiver  of  default _  1179 

Title  to,  erected  on  land  leased  to  Government - 1188a 

GOVERNMENT  FACILITIES: 

License  for  use  of -  1125 

GOVERNMENT  INSTRUMENTALITIES: 

Immunity  from  prosecution  for  claims  founded  on  tort _ _  1151 

Not  subject  to  Federal  tax  on  electric  energy _ 2115s 

Not  subject  to  State  taxation _ 2132a 

Procurement  of  ordnance  and  ordnance  stores  from  War  Department _  2017 

State  tax  on  motor  fuel  sold  to  or  by - 2119b 

Stoppage  of  pay  for  indebtedness  to _  620 

GOVERNMENT  LANDS: 

Lease,  consideration  adequate  and  money  only _  1069 

Reconveyance  to  donor  not  authorized _  1174 

Title,  approval  by  Attorney  General _ 1179a 

Title  not  affected  by  erroneous  location  of  boundary  or  adverse  possession _ 1180a 

Transfer  to  Secretary  of  Agriculture,  from  War  Department _  1110 

GOVERNMENT  PLANTS: 

Electric  energy  generated  at,  not  subject  to  Federal  tax _ 2115a 

GRADES  OF  ENLISTED  MEN,  REDUCTION  IN: 

In  general _ 367 

Legality  of  sentence  to -  1389 

GRADUATES: 

Reserve  Officers’  Training  Corps,  appointment  as  Reserve  officers _  86a 

GRATUITY,  $500: 

Reserve  officers,  service  entitling  to _ 1 _  1923a 

GUARDS: 

Use  of  civilian,  for  enforcement  of  regulations  on  military  reservations _ 1159b 

HAWAII: 

Applicability  of  workmen’s  compensation  laws  to  post  exchange _  1026 

HEADSTONES: 

For  graves  of  deceased  soldiers _  976a 

HEARSAY.  See  Evidence. 

HOME  OWNERS’  LOAN  CORPORATION: 

Bonds  in  lieu  of  surety  on  performance  bonds -  661 
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HONORABLE  DISCHARGE:  section 

Removal  of  charge  of  desertion  by _  178 

HORSES.  See  Animals. 

HOSPITALS.  See  General  hospitals. 

HOURS  OF  LABOR: 

Employees  of  contractor -  904a,  905a,  905b 

Under  8-liour  law _  723a-739a 

HUNTING  AND  FISHING: 

Regulations  governing,  on  military  reservations - 1159b 

INAPTITUDE: 

Discharge  of  enlisted  men  for _  2G4a 

INCONSISTENT  FINDINGS: 

Effect  on  court-martial  proceedings _  1563 

INDEBTEDNESS,  STOPPAGE  OF  PAY  FOR: 

To  Government : 

Civilian  officers  and  employees -  778 

Commissioned  officers _  608,  612 

Retired  enlisted  men -  599 

To  Government  instrumentalities,  commissioned  officers _ _  620 

To  individuals,  commissioned  officers _  625 

INFORMATION: 

Furnishing,  from  official  records _  984 

To  bidders,  after  opening  of  bids -  880a 

INFRINGEMENT  OF  PATENTS: 

Protection  of  contractors  against -  654a 

INJURIES: 

Commissioned  officers,  due  to  misconduct,  pay _  1796 

Enrollees,  Civilian  Conservation  Corps,  liability  of  owner  of  motor  vehicle _  857 

From-  act  of  another,  line-of-duty  status -  448 

INSANE  PERSONS: 

Admission  to  St.  Elizabeths,  wife  of  noncommissioned  officer _  1235 

Commitment  to  St.  Elizabeths  Hospital,  retired  Army  personnel -  1236a 

Recommitment  to  St.  Elizabeths  Hospital,  discharged  soldiers _  1236 

INSTRUCTION,  COURSES  OF.  See  Courses  of  instruction. 

INSTRUCTORS: 

National  Guard,  not  duty  in  command  of  troops _  161a 

INSURANCE: 

Employees’  compensation,  availability  of  post-exchange  funds  for _ 1717a 

Liability,  motor  vehicles  on  military  reservations _ 1159a 

Life,  eligibility  of  Army  personnel _  1222a 

Of  aircraft  equipment  issued  to  aviator  for  official  use -  2009a 

Of  deposits,  applicable  to  post  exchange  and  unit  and  similar  funds _  1728 

Property  : 

Claims  against  the  United  States  for  loss  or  damage  of  property  covered  by _  788 

Public  property  issued  to  rifle  clubs _  659a,  670a 

INTENT,  PROOF  OF: 

Evidence  as  to  similar  transactions  by  accused -  1290 

In  assault  with  intent  to  do  bodily  harm  with  a  dangerous  weapon -  1560b 

In  desertion _  1513 

In  larceny _  1488a 

INTERSTATE  COMMERCE: 

Transportation  to  and  from  military  reservations  constitutes _  2000b 

INTOXICANTS,  SALE  AND  POSSESSION: 

Trial  by  court  martial.  See  A.  W.  96. 

INTOXICANTS,  USE  OF: 

Effect  on  line-of-duty  status _  448,  463a 


INVESTIGATION  OF  CHARGES.  See  Charges. 

INVITATIONS.  See  Bids. 

IRREGULARITIES: 

In  court-martial  proceedings.  See  A.  W.  37. 

JOINT  OFFENDERS: 

Proof  of  participation -  1310 

Specifications  — '. _  1516 

JUDGMENTS: 

Liability  of  commissioned  officers  for _  415a 

JUNIOR  MILITARY  AVIATORS: 

Promotion  of  retired  officers  who  held  rank  of _  510 
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JURISDICTION:  section 

Civil  courts,  suits  by  post  exchange - 1148a 

Courts  martial : 

Effect  of  irregularities  : 

Charges  not  referred _  1318 

Charges  not  sworn  to -  1267 

Law  member  not  designated -  178, 1340 

Offenses  committed  in  prior  enlistment _  1436 

Reserve  officers _  1336 

Department  of  Justice  : 

Prosecution  of  War  Department  claims _  853 

Government : 

Acquisition  of,  over  military  reservations -  1064a 

State  authorities,  does  not  extend  to  military  reservations -  2000b 

Summary  court,  to  perform  autopsy -  977 


KNOWINGLY  AND  WILLFULLY  MISAPPROPRIATING  OR  DISPOSING  OF  GOV¬ 


ERNMENT  PROPERTY: 

Trial  by  court  martial.  See  A.  W.  94. 

LABOR  AND  MATERIALMEN: 

Protection  of,  in  connection  with  Government  contracts _  669a 

LABORERS  AND  MECHANICS,  HOURS  OF  LABOR: 

Computation  of  time _  724 

Railroad  operations - - - ( _  739a 

Repairs  : 

To  boiler  on  pile  driver -  737 

To  telephone  lines _  738 

To  tracks _  738a 

To  water  supply -  723a 

LAND-GRANT  RATES: 

Applicable  to  supplies  purchased  f.  o.  b.  point  of  origin _ 2107a 

LANDS.  See <  Private  lands  ;  Government  lands. 

LARCENY: 

Trial  by  court  martial.  See  A.  W.  93  ;  A.  W.  94. 

LAW  MEMBER: 


Effect  of  failure  to  designate -  178,  1340 

Eligibility  of  retired  officer  not  on  active  duty -  1340 

LEASE  FROM  THE  UNITED  STATES: 

Assignment -  1075a 

Cancellation  of  revocation -  1079 

Consideration,  adequate  and  money  only -  1069, 1125 

Grants  constituting -  1069 

Modification,  for  convenience  of  lessee _  1078 

Of  fruit  trees -  1069 

Of  gage  and  tool  equipment -  2050 

Of  private  lands  : 

Effect  of  foreclosure  of  prior  deed  of  trust - 1188a 

Title  to  Government  buildings  constructed  on - 118Sa 

LEASE  TO  THE  UNITED  STATES: 

State  laws  ceding  jurisdiction  not  applicable  to  lands _  1064a 

LEAVE  ACT  OF  MARCH  14,  1936: 

Applicable  to  arsenal  employees -  1933 

Applicable  to  employees  outside  the  United  States _  1954a 

Not  applicable  to  intermittent  employees _  1954a 

LEGAL  REPRESENTATIVE: 

Disposition  of  effects  of  deceased  Army  personnel  when  not  present _  970, 973 

Disposition  of  effects  of  deceased  Army  personnel  when  present _  968 % 

LEGALITY  OF  SENTENCE: 

Reduction  of  noncommissioned  officer -  1389 

LENGTH  OF  SERVICE.  See  Service  counted. 

LESSEE: 

Of  private  land,  possession  after  acquisition  by  Government _  1007 

LESSER  INCLUDED  OFFENSES.  See  Offenses. 

LEVEES: 

Work  on,  not  within  8-hour  law _  907a 

LIABILITY: 

American  Legion  posts,  for  public  property  lost  or  damaged _  2041 
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LIABILITY— Continued.  Diaest 

Commissioned  officers :  section 

Damage  to  fellow  officers’  automobile _  419a 

Damage  to  quarters  by  fire _  405 

Effects  of  enlisted  man  stolen  from  battery  safe _  415 

Final  judgments -  415a 

Proof  of  loss  by  Government  necessary _  402 

Government.  See  Claims. 

National  Guard,  for  damage  to  road  and  bridge  during  maneuvers _  1762b 

National  Guard  officers,  for  overpayment  of  armory  drill  pay _  1762c 

Owner  of  wrecked  vessel,  for  expense  of  removal _  1989 

Owners  of  motor  vehicles  : 

For  damage  to  public  property _ _  857.  859,  867 

For  injury  to  enrollees,  Civilian  Conservation  Corps _  857 

Owners  of  vessels,  for  loss  or  damage,  public  property _  849,  858a 

Post  commander  and  company  fund,  for  supplies  furnished  company  barber 

on  credit _  1724 

Post  commander  and  recreation  officer,  for  construction  on  military  reser¬ 
vation _  1724 

Reserve  Officers’  Training  Corps,  for  loss  or  damage  of  public  property _  1653 

Sureties : 

Bonds  of  civilian  employees,  loss  of  public  property _  669c 

Bonds  of  Reserve  officers  relieved  from  active  duty -  671 

Contractor’s  bonds,  to  labor  and  materialmen _  669a 

Disbursing  officers’  bonds -  670 

Enlisted  men’s  bonds _  669b 

LICENSES  FROM  THE  UNITED  STATES: 

Consideration  : 

Refund  of - 1140a 

Repairs  and  improvements -  1125,  1129a 

Distinguished  from  easements _  1114 

For  gathering  of  fruit _  1069 

For  mining _  1108 

For  removal  of  material  for  road  work -  1110 

For  rights-of-way _  1114 

For  use  of  electric  current -  1135 

For  use  of  facilities -  1125 

LICENSES  TO  THE  UNITED  STATES: 

Use  of  aviation  field -  1046 

LIEN: 

Disposition  of  effects  of  Army  personnel  subject  to -  970 

LIMIT  OF  PUNISHMENT: 

Convicted  of  two  or  more  offenses - 1481a 

Desertion  (A.  W.  58) _  1510 

Drunk  in  quarters  (A.  W.  96) -  1463a 

Five  previous  convictions -  1463a 

Larceny  (A.  W.  93) -  1572a 

Sale  and  possession  of  intoxicants  (A.  W.  96) -  1481a 

Summary  courts,  in  connection  with  substitution  of  punishments - 1401a 

LINE-OF-DUTY  STATUS: 

Absence  with  leave  in  connection  with _  463a 

Absence  without  leave  in  connection  with -  464 

Acts  or  avocations  which  take  soldier  out  of -  421 

Circumstances  unknown -  464 

Death  or  injury  from  act  of  another -  448 

Employment  not  incident  to  military  status -  421 

Motor-vehicle  accidents,  driver -  435 

Poisoned  : 

By  use  of  intoxicants -  463a 

Presumption  against  suicide -  459a 

Private  avocation  in  connection  with _  421 

Proximate  cause  in  connection  with -  435,  443,  448 

Railroad  accidents,  trespassing  on  right-of-way -  443 

Suicide,  presumption  against -  459a 

Use  of  intoxicants  in  connection  with - - -  448,  463a 
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LONGEVITY  PAY,  SERVICE  COUNTED:  section 

By  commissioned  officers,  veterinary  service _  1824a 

By  enlisted  men,  period  in  arrest _  567a 

By  Reserve  officers,  period  of  absence  due  to  disability -  1924 

LOSS  OR  DAMAGE,  PRIVATE  PROPERTY.  See  Claims. 

LOSS  OR  DAMAGE,  PUBLIC  PROPERTY.  See  Claims. 

LOWEST  BID: 

Acceptance  of  other  than _  877,  1667a 

MAIL  MATTER: 

Pranking  of  Civilian  Conservation  Corps  weekly  paper  not  authorized _  1203 

Franking  of  correspondence  to  obtain  employment  for  Civilian  Conservation 

Corps  enrollees  not  authorized -  1199 

Use  of  return  penalty  envelopes _  1203a 

MAKING  CHECK  WITH  INSUFFICIENT  FUNDS: 

Trial  by  court  martial.  See  A.  W.  95  ;  A.  W.  96. 

MARINE  DISASTER: 

Compensation  for  saving  public  property  threatened  by _  849 

MARRIED  PERSONS: 

Discharge  from  Government  service -  704 

MEDICAL  CORPS: 

Service  counted  for  retirement _  560b 

MEDICAL  DEPARTMENT: 

Commissioned  officer  qualifying  as  flying  officer _ * _  52 

Commissioned  officers  at  hospitals,  nature  of  duty _  321 

Component  part  of  the  Regular  Army _  318a 

Contract  surgeons  a  component  part  of -  318a 

Service  counted  for  promotion _  508b 

MEDICAL  TREATMENT.  See  under  appropriate  personnel  head. 

MEMBERS,  COURTS  MARTIAL: 

Challenge  after  arraignment  of  accused -  1344 

Eligibility  of  retired  officers  not  on  active  duty _  1340 

MILITARY  ACADEMY: 

Readmission  after  failure,  time  limit _  1634 

MILITARY  RESERVATIONS: 

Jurisdiction,  acquisition  of _  1064a 

Jurisdiction  of  summary  court  to  perform  autopsy _ _ _  977 

Licenses  on  : 

Consideration  : 

Refund  of _ 1140a 

Repairs  and  improvements _  1125 

Distinguished  from  easements - 1114 

For  gathering  of  fruit _  1069 

For  mining _  1108 

For  removal  of  material  for  road  work _  1110 

For  rights  of  way _  1114 

For  use  of  electric  current _  1135 

For  use  of  facilities _  1125 

For  use  of  lands  and  buildings - 1129a 

Post-exchange  buildings  on,  cost  limit _  1036a 

Regulations  : 

Liability  insurance - 1159a 

Operation  of  motor  vehicles  by  enlisted  men _ 1159a 

Prohibiting  enlisted  men  from  purchasing  on  credit _ 1159a 

Protection  of  fish  and  game _ 1159b 

Traffic -  1161 

Sale  of  3.2-percent  beer  on,  not  prohibited _  1148 

State  laws  not  applicable  to  : 

Liability  for  diversion  of  surface  water _  807 

Liability  of  owners  of  motor  vehicles _  859 

Title  to,  not  affected  by  erroneous  location  of  boundary  line  or  adverse  pos¬ 
session -  1180a 

Transportation  of  public  property  to  and  from,  not  subject  to  regulation  by 

State  authorities _  2000b 

MILITARY  STATUS: 

Line-of-dufy  status  when  employment  not  incident  to _  419a 
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MINING:  section 

Licenses  for,  on  military  reservations _  1108 

MISCONDUCT: 

Commissioned  officers  absent  from  duty  on  account  of  injury  due  to -  1796 

Death  or  injury  due  to,  only  when  proximate  cause _  421a 

Resignation  of  commissioned  officers  guilty  of - -  529 

Stoppage  of  pay  for  acts  of -  625 

MISTAKE  IN  BIDS: 

Adjustment  of -  881,  882 

MODIFICATION.  See  Contracts. 

MONETARY  ALLOWANCE: 

Enlisted  men -  1880 

MORNING  REPORT: 

As  evidence,  courts  martial -  1298 

MORTGAGEES  AND  LIENORS: 

Rights  under  act  for  payment  of  damage  due  to  negligence  of  Government 

personnel -  807 

MOTION-PICTURE  SERVICE  FUNDS: 

Not  “furnished  and  intended  for  the  military  service”,  A.  W.  94 _  1533 

Stoppage  of  pay  for  loss  of -  020 

MOTOR-VEHICLE  ACCIDENTS: 

Civilian  Conservation  Corps  enrollee  injured  in,  may  interview  others  re¬ 
garding _  984 

Line-of-duty  status - - -  435 

MOTOR  VEHICLES: 

Compliance  with  State  laws  as  to  operation  of  Government-owned -  2000a 

Exchange  : 

Old  parts  for  overhauled  parts _  2004a 

Statutes  applicable _  2002 

Trailers  for  automobiles -  2004a 

Liability  for  collision  between  privately-owned -  419a 

Liability  for  damage  to  Government-owned _  857,  859,  867 

Maintenance  and  operation  of  Government-owned -  2051a 

Regulations  governing,  on  military  reservations _ 1159a,  1161 

Taxation  by  State : 

Owned  by  Army  personnel -  2125 

Owned  by  company  fund - 2132b 

Owned  by  post  exchange _ 2126a 

Transportation  on  change  of  station -  975, 1840a 

Use  of  Government-owned,  restricted -  2051a 

MOUNTS: 

Transportation  of,  to  Reserve  Officers’  Training  Corps  camps _  1828 

MUSEUMS: 

Gift  or  loan  of  condemned  property  to -  2037a 

NATIONAL  CEMETERIES: 

Burials  in : 

Alien  enemies _  1020a 

Contract  nurses  and  contract  surgeons _  1020a 

State  laws  requiring  reports  not  applicable _ 1031a 

NATIONAL  GUARD: 

Acceptance  of  railroad  passes  by  Regular  Army  officers  on  duty  with _  2009 

Authorized  medical  treatment  includes  furnishing  artificial  limb _  484a 

Commissioned  officers.  See  Commissioned  officers. 

Funds,  repair  of  damage  to  road  and  bridge  payable  from _  1762b 

Instructors,  not  duty  in  command  of  troops -  161a 

Pay  not  prohibited  when  in  receipt  of  retired  civilian  pay _ 1914a 

Service  with,  counting  for  promotion,  commissioned  officers _  508a 

NATIONAL  GUARD  OF  THE  UNITED  STATES: 

Commissioned  officers.  See  Commissioned  officers. 

Component  part  of  Army  of  the  United  States _  306a 

NATIONAL  GUARD  RESERVE: 

Abolished _ , _  306b 

Commissioned  officers  of  former,  appointment  in  National  Guard  of  the  United 
States  and  Officers’  Reserve  Corps _  306b 

NAVIGABLE  WATERS: 

Prohibition  of  fishing  in,  to  prevent  claims  from  dropping  explosive  bombs, 
not  authorized _  1995>a 
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NAVIGATION:  section 

Removal  of  obstructions  at  expense  of  the  United  States -  1989 

NEGLIGENCE  OF  GOVERNMENT  PERSONNEL: 

Claims  for  loss  or  damage  of  private  property  on  account  of -  807,  836 

Not  a  necessary  element  under  operations  of  aircraft  statute -  815 

NEWSPAPERS: 

Requirements  as  to  advertising  in,  in  District  of  Columbia -  2056a 

NONCOMMISSIONED  OFFICERS: 

Appointment -  19 

Reduction _  79,  367,  1389 

NONPROMOTION  LIST  OFFICERS: 

Promotion,  service  counted -  508a 

OATHS: 

Administration  of : 

By  acting  adjutants -  489 

By  boards  of  officers -  1582 

By  chief  clerks,  Railway  Mail  Service -  1669 

By  Reserve  officers _  490 

Of  office  : 

Civilian  officers  and  employees -  767 

National  Guard  of  the  United  States _  488 

To  charges,  court  martial _  489,  1267 

OFFENSES: 

Jurisdiction  of  court  martial,  committed  in  prior  enlistment -  1436 

Assault  (A.  W.  96)  : 

Included  in  Assault  with  intent  to  commit  a  felony  (A.  W.  93) _  1560 

Lesser  included  : 

Assault  and  battery  (A.  W.  96)  : 

Included  in  Assault  with  intent  to  do  bodily  harm  with  a  dangerous 

weapon  (A.  W.  93) _ 1560b 

Included  in  Assaulting  noncommissioned  officer  (A.  W.  65) _  1447 

Not  included  in  Assault  with  intent  to  commit  a  felony  (A.  W.  93) _ 1560 

Assault  with  intent  io  commit  a  felony  (A.  W.  93)  : 

Does  not  include  Assault  and  battery  (A.  W.  96) -  1560 

Includes  Assault  (A.  W.  96) -  1560 

Assault  with  intent  to  do  bodily  harm  with  a  dangerous  weapon  (A.  W. 

93)  : 

Includes  Assault  and  battery  (A.  W.  96) _  1560b 

Assaulting  noncommissioned  officer  (A.  W.  65)  : 

Includes  Assault  and  battery  (A.  W.  96) _ 1447 

Depositing  worthless  check  (A,  W.  96)  : 

Does  not  include  Making  check  with  insufficient  funds  (A.  W.  96) _  1460b 

Destruction  of  mail  (A.  W.  96)  : 

Does  not  include  Opening  of  mail _ 1461a 

Drinking  and  drunkenness  (A.  W.  95)  : 

Includes  Drinking  and  drunkenness  (A.  W.  96) _  1463a 

Drinking  and  drunkenness  (A.  W.  96)  : 

Included  in  Drinking  and  drunkenness  (A,  W.  95) _  1463a 

Entering  the  Republic  of  Panama  : 

Does  not  include  Remaining  in  the  Republic  of  Panama _  1465a 

False  official  reports  or  statements  (A.  W.  95)  : 

Includes  False  official  reports  or  statements  (A.  W.  96) _  1496 

False  official  reports  or  statements  (A.  W.  96)  : 

Included  in  False  official  reports  or  statements  (A.  W.  95) _  1496 

False  swearing  (A.  W.  96)  : 

Included  in  Perjury  (A,  W.  S3) _  1582 

Knowingly  and  willfully  misappropriating  or  disposing  of  Government 
property  (A.  W.  94)  : 

Does  not  include  Larceny  (A.  W.  94) _  1535 

Not  included  in  Larceny  (A.  W.  94) _  1533 

Larceny  (A.  W.  93)  : 

Does  not  include  Unlawful  possession  (A.  W.  96) _  1578 

Includes  Larceny  (A.  W.  94) -  1533 

Includes  Wrongful  conversion  or  disposition  of  property  of  another 
(A.  W.  96) 
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Lesser  included — Continued.  Digest 

Larceny  (A.  W.  94)  :  section 

Does  not  include  Knowingly  and  willfully  misappropriating  or  dis¬ 
posing  of  Government  property  (A.  W.  94) -  1533 

Included  in  Larceny  (A.  W.  93) -  1533 

Not  included  in  Knowingly  and  willfully  misappropriating  or  dispos¬ 
ing  of  Government  property  (A.  W.  94) -  1535 

Making  check  with  insufficient  funds  (A.  W.  95)  : 

Includes  Making  check  with  insufficient  funds  (A.  W.  96) -  1497 

Making  check  with  insufficient  funds  (A.  W.  96)  : 

Included  in  Making  check  with  insufficient  funds  (A.  W.  95) -  1497 

Not  included  in  Depositing  worthless  check  (A.  W.  96) -  1460b 

Opening  of  mail  (A.  W.  96)  : 

Not  included  in  destruction  of  mail  (A.  W.  96) -  1461a 

Perjury  (A.  W.  93)  : 

Includes  False  swearing  (A.  W.  96) -  1582 

Remaining  in  the  Republic  of  Panama  : 

Not  included  in  Entering  the  Republic  of  Panama -  1465a 

Sentinel  sleeping  on  post  (A.  W.  86)  : 

Includes  Watchman  sleeping  on  post  (A.  W.  96) -  1548 

Unlawful  possession  (A.  W.  96)  : 

Not  included  in  Larceny  (A.  W.  93) _  1578 

Watchman  sleeping  on  post  (A.  W.  96)  : 

Included  in  Sentinel  sleeping  on  post  (A.  W.  86) _  1548 

Wrongful  conversion  or  disposition  of  property  of  another  (A.  W.  96)  : 

Included  in  Larceny  (A.  W.  93) _  1488a 

Pardoning  power _ ■ _  1603 

Trial  by  court  martial.  See  under  specific  offenses. 


OFFICERS.  See  Civilian  officers  and  employees ;  commissioned  officers ;  noncom¬ 
missioned  officers ;  nonpromotion  list  officers  ;  provisional  officers  ;  Reserve  offi¬ 
cers  ;  retired  commissioned  officers ;  retired  warrant  officers ;  temporary 


officers ;  warrant  officers. 

OFFICERS’  MOUNTS: 

.  Purchase  of,  price -  2060a 

OFFICERS’  QUARTERS: 

Cost  limits -  1036b 

Liability  of  occupant  for  damage  by  fire -  405 

OFFICIAL  RECORDS: 

Furnishing  information  from  : 

In  general -  984 

To  claimants  against  the  U.  S -  989 

To  surety  on  bond  of  defaulting  officer -  992a 

ORDERS: 

Terminating  active  duty  of  Reserve  officers -  47 

ORDNANCE  AND  ORDNANCE  STORES: 

Procurement  from  War  Department  by  Government  instrumentalities _  2017 

ORGANIZED  RESERVES: 

Component  part  of  the  Army  of  the  U.  S _  508b 

Nature  of  duty  with,  commissioned  officers -  332a 

Reserve  nurses  not  a  part  of -  33 

OWNERSHIP: 

Proof  of,  destruction  of  Government  property  (A.  W.  96) _  1461 

OYSTER  CULTIVATION: 

Prohibiting  in  navigable  waters  to  avoid  damage  claims _  1995a 

PARDON: 

Offenses  against  the  U.  S -  1603 

Restoration  of  citizenship  by _  686 

PATENTS: 

Bonds  for  protection  of  contractors  against  infringement _  654a 

By  Reserve  officers,  grant  without  payment  of  fees _  493 

Claims  for  infringement  of,  furnishing  information  in  connection  with _  989 

PATIENTS’  FUND: 

Stoppage  of  pay  for  embezzlement  of -  625 
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PAY  AND  ALLOWANCES: 

Civilian  officers  and  employees :  Digest 

Absence  with  leave :  section 

Arsenal  employees _  1933 

Employees  outside  the  II.  S -  1952, 1954a 

Intermittent  employees _  1954a 

Military  leave  not  authorized  for  Civilian  Conservation  Corps  duty -  1951 

Saturday  afternoons _  1974 

Commissioned  officers  : 

Absent  from  duty  on  account  of  injury  due  to  misconduct -  1796 

Allowances  on  retirement _  1805 

Flying  pay,  limitation  on -  52 

Longevity,  service  counted -  1824a 

Mounts,  transportation  of -  1828 

Transportation  of  effects  on  change  of  station - 6a,  6b,  1840a,  1836 

Travel  expense ;  serving  with  troops -  1852 

Deserters  placed  on  active  duty  pending  trial -  1873a 

Enlisted  men  : 

Absence  due  to  disability -  1859,  1861 

Commutation  of  subsistence _  1884 

Monetary  allowance _  1880 

Travel  allowance  on  discharge -  1871 

Travel  by  air -  1884 

National  Guard,  in  receipt  of  retired  civilian  pay - 1914a 

Reserve  nurses : 

Absence  with  leave -  1932 

Reserve  officers  : 

Gratuity  of  $500 -  1923a 

In  receipt  of  retired  civilian  pay -  1926a 

Longevity,  service  counted _  1924 

Transportation  of  effects -  1928 

Retired  enlisted  men  : 

After  commissioned  service -  1897a 

Payment  to  person  or  institution  designated _  1897a 

Stoppage.  See  Stoppage  of  pay, 

PAYMENT: 

Of  pay  and  allowances,  retired  enlisted  men -  1897a 

PENAL  INSTITUTIONS: 

Purchase  of  supplies  from -  2030a 

PENALTY  ENVELOPES: 

Correspondence  regarding  Civilian  Conservation  Corps  enrollees  not  entitled 

to  use _  1199 

Publications  by  Civilian  Conservation  Corps  not  entitled  to  use _  1203 

Use  of  return _  1203a 

PENITENTIARY: 

Confinement  in _ _ _  1607 

PERJURY: 

Trial  by  court  martial.  See  A.  W.  93. 

PERSONAL  PROPERTY: 

Included  in  cession  of  land  by  treaty  to  Government _  1040b 

Lease  from  the  United  States -  2050 

PHILIPPINE  ARMY: 

Commissioned  officers,  appointment  of  Reserve  officers  as _  315a 

PHILIPPINE  CONSTABULARY: 

Sale  of  chemical  warfare  supplies  to _  2097a 

PHILIPPINE  GOVERNMENT: 

Transfer  of  condemned  property  to,  without  reimbursement,  not  authorized _  2043 

PHILIPPINES: 

Articles  produced  in,  in  connection  with  “Buy  American”  statute _  945a 

Offenses  against  laws  of,  pardoning  power _  1603 

Soldier  enlisted  in,  entitled  to  transportation  to,  on  discharge _  1871 

PILE  DRIVER: 

Hours  of  labor,  laborers  and  mechanics  employed  in  repairing _  737 

PIPE  LINES: 

Licenses  for,  on  military  reservations _  1114 

PLACE  OF  DESERTION: 

Proof  of - 1514a 
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PLEA  OF  GUILTY:  section 

Effect  of  failure  to  explain -  1261 

Sentence  based  on,  may  be  ordered  executed  by  reviewing  authority _  1373 

POISONED: 

Line-of-duty  status -  459a,  463a 

POSSESSION: 

Proof  of,  in  larceny  (A.  W.  93) -  1575 

Of  leased  lands,  after  acquisition  by  Government -  1007 

POST  CEMETERIES: 

Burial  in,  discharged  soldiers _  1025 

POST  COMMANDER: 

Authority  in  connection  with  collision  between  privately  owned  motor  vehicles_  419a 

Authority  to  prescribe  regulations - - - 1159a,  1159b,  1161 

Liability  under  contract  for  construction  on  military  reservation -  1724 

Not  liable  for  supplies  furnished  company  barber  on  credit -  1724 

POST-EXCHANGE  COUNCIL: 

Suits  against,  jurisdiction  of  courts - 1148a 

POST-EXCHANGE  EMPLOYEES: 


Employees’  compensation  insurance - 1717a 

Fees  and  expenses,  witnesses  before  courts  martial -  1422a 

POST-EXCHANGE  FUNDS: 

Availability  for  workmen’s  compensation  insurance - 1717a 

Deposit  insurance  applicable  to _  1728 

Depositors’  agreement  as  to  withdrawal - 1719a 

Preferential  payment  when  deposited  in  insolvent  bank -  1728 

POST  EXCHANGES: 

Applicability  of  State  Workmen’s  Compensation  laws  to _  1026 

Buildings,  cost,  limit -  1036a 

Immunity  from  prosecution,  claims  founded  on  tort _  1153 

Sale  of  ration  component  to  quartermaster  not  authorized -  1148 

Sale  of  3.2  percent  beer  not  prohibited -  1148 

Suits  against  former  counsel,  jurisdiction  of  courts _ 1148a 

Taxation  of  motor  vehicles  owned  by - 2126a 

POST  OFFICE  DEPARTMENT: 

Procurement  of  envelopes  from,  by  Executive  Departments _  2029a 

POWER  OF  ATTORNEY: 

Proof  of  execution -  662a 

PREFERENCE: 


To  American  material,  in  awarding  contracts _  945a 

To  ex-service  men  on  Government  contracts _  911 

PRESIDENT  OF  THE  U.  S.: 

Authority  to  terminate  active  duty  tour  of  Reserve  officers _  47 

Pardoning  power,  offenses  against  the  U.  S _  1603 

PRESUMPTIONS: 

Performance  of  duty  by  public  officers _ _ _  1261 

PREVIOUS  CONVICTIONS: 


Evidence  of,  confined  to  current  status -  1300a 

Limit  of  punishment  in  case  of  five -  1463a 

Sentence  to  dishonorable  discharge  on  account  of _  1387 

PRIOR  ENLISTMENT: 

Trial  by  court  martial  for  offenses  committed  in _  1436 

PRISONERS: 


Confinement  in  penitentiary. 

PRIVATE  AVOCATION: 


1607 


Line-of-duty  status  when  engaged  in _  421 

PRIVATE  LANDS: 

Acquisition  of : 

Subject  to  continued  possession  by  lessees _  1007 

•  Subject  to  existing  easement -  1044a 

Availability  of  appi’opriations  for  acquisition  of  part  only _  1007 

Donation  to  Government  of  temporary  use  of _  1046 

Lease  to  United  States : 

Effect  of  foreclosure  of  prior  deed  of  trust _ 1188a 

Title  to  buildings  constructed  by  Government  on _ 1188a 

PRIVATE  LITIGATION: 

Furnishing  information  for  use  in  connection  with _  984 
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PRIVATE  PROPERTY:  Digest 

Loss  or  damage.  See  Loss  or  damage.  section 

On  land  leased  to  Government  subject  to  State  taxation -  1064a 

PROCEEDS  OF  SALES: 

Of  exceptional  articles -  2085a 

Of  surplus  fruit _  1069 

PROCESSING  AND  FLOOR  TAXES: 

Applicability  to  Federal  Government  and  instrumentalities - 2115b 

PROCUREMENT.  See  Purchase. 

PROMOTION.  See  vnder  appropriate  personnel  head. 

PROOF: 

Of  corpus  delicti,  in  connection  with  confession - *.• -  1292a 

Of  intent : 

Assault  with  intent  to  do  bodily  harm  with  a  dangerous  weapon 

(A.  W.  93) _  1560b 

Desertion  (A.  W.  58) _ 1513 

Larceny  (A.  W.  93) -  1488a 

Of  lawful  order  (A.  W.  64) -  1518 

Of  ownership,  destruction  of  Government  property  (A.  W.  96) -  1461 

Of  place  of  desertion - 1514a 

Of  possession,  larceny  (A.  W.  93) -  1575 

Of  power  of  attorney -  662a 

Of  shirking  important  service  (A.  W.  28) -  1515 

Of  suspension  of  dishonorable  discharge  (A.  W.  58) - 1515a 

Of  trespass,  larceny  (A.  W.  94) - 1 -  1533 

Of  value : 

Larceny  (A.  W.  93) _  1576a 

Larceny  (A.  W.  94) -  1533 

PROVISIONAL  OFFICERS: 

Discharge  or  dismissal,  character  of  separation _  294 

PROXIMATE  CAUSE: 

In  connection  with  line-of-duty  status  and  cause  of  death _ 421a,  435,  443,  448 

PUBLIC  FUNDS,  AVAILABILITY  OF.  See  Table  6. 

PUBLIC  HEALTH  SERVICE: 

Sale  of  quartermaster  supplies  to  commissioned  officers  of _  2098a 

PUBLIC  PROPERTY: 

Compensation  for  saving  when  threatened  by  marine  disaster _  849 

Insurance  of,  when  issued  to  rifle  clubs -  659a,  670a 

Issue  of  arms  and  ammunition  for  protection  of _  2017 

Loss  or  damage.  See  Loss  or  damage,  public  property. 

Transportation  to  and  from  military  reservations  not  subject  to  regulation 

by  State  authorities -  2000b 

PUBLIC  USE: 

Defined,  in  connection  with  “Buy  American” _  945a 

PUBLIC  WORK: 

Defined,  in  connection  with  requirement  for  contractors’  bonds _  654 

PUBLICATIONS: 

By  Civilian  Conservation  Corps,  not  entitled  to  franking  privilege _  1203 

Use  of  military  title  in  connection  with _  643 

PUBLICATIONS  BY  OR  FOR  THE  ARMY: 

Employment  in  connection  with  : 

Commissioned  officers _  117a 

Reserve  officers _  127a 

PUERTO  RICAN  HURRICANE  COMMISSION: 

Liability  on  bond  of  disbursing  officer -  670 

PURCHASE: 

Aircraft  and  accessories,  advertising  requirements _  2060b 

Drawings  for  manufacture  of  ammunition,  advertising  requirements _  2057a 

Envelopes,  from  Post  Office  Department _  2029a 

Officers’  mounts,  price - 1 2060a 

Ordnance  and  ordnance  stores,  from  War  Department,  by  other  departments _ 2017 

Supplies  : 

From  Federal  penal  institutions _  2030a 

Preference  to  American _  945a,  2002 

QUARTERMASTER  CLERKS: 

Appointment  as  warrant  officers _  93 
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QUARTERMASTER  CORPS  SCHOOL:  section 

Detail  of  officers  as  students  at _  202 

QUARTERMASTER  SUPPLIES: 

Sale  to  commissioned  officers,  Fublic  Health  Service _  2098a 

RAILROAD  ACCIDENTS: 

Line-of-duty  status _  443 

RAILROAD  OPERATIONS: 

Hours  of  labor,  laborers  and  mechanics  employed  in _  739a 

RAILROAD  PASSES: 

Acceptance  by  Regular  Army  officers  on  National  Guard  duty _  2009 

RAILWAY  MAIL  SERVICE: 

Administration  of  oaths  by  chief  clerks _  1669 

RANK: 

Temporary,  Air  Corps,  retirement  not  based  on - a _  517a 

RATION: 

Sale  of  milk  component  by  post  exchange  to  quartermaster  not  authorized _  1148 

RATION  SAVINGS  FUNDS: 

Depositors’  agreement  as  to  withdrawal _  1722 

RECEIVER: 

Execution  of  bond  by -  663a 

RECONSIDERATION  OF  SENTENCE: 

Court  martial _  1318 

Increasing  forfeitures  on  proceedings  in  revision _  1388 

RECORD  OF  TRIAL: 

Contents _  1369a. 

Review  by  Board  of  Review _  1369 

Review  not  authorized  after  execution  of  sentence  of  dismissal _  1373 

RECORDS.  See  Official  records. 

RECREATION  FUNDS.  See  Funds,  unit  and  similar. 

RECREATION  OFFICER: 

Liability  under  contract  for  construction  on  military  reservation _  1724 

REDUCTION: 

In  files,  commissioned  officers _  502a 

In  grade,  enlisted  men -  79,  367,  1389 

REFUND: 

On  consideration,  licenses  from  the  United  States _ 1140a 

REGULAR  ARMY: 

Reserve  nurses  a  component  part  of -  33 

REGULATIONS  ON  MILITARY  RESERVATIONS: 

Liability  insurance _ 1159a 

Operation  of  motor  vehicles  by  enlisted  men _ 1159a 

Prohibiting  enlisted  men  from  purchasing  on  credit _ 1159a 

Protection  of  fish  and  game _ 1159b 

Sale  of  3.2  percent  beer _  1148 

Traffic _ 1161 

REHEARING: 

Contents  of  record  of  trial _  1369a 

Sentence  not  to  exceed  original -  1375 

RELATIVE  RANK: 

Service  counted,  Reserve  officers _  1924 

RELEASE: 

Of  claims  by  United  States,  not  authorized -  855a 

REMAINING  IN  THE  REPUBLIC  OF  PANAMA: 

Trial  by  court  martial.  See  A.  W.  96. 

REMOVAL  OF  CHARGES.  See  Charges. 

REMOVAL  OF  MATERIAL: 

From  military  reservation,  license  for _  1110 

REPAIRS: 

As  consideration  for  license _  1125 

Availability  of  public  funds  for.  See  Table  6. 

Hours  of  labor,  laborers  and  mechanics  employed  on -  723a,  737,  738,  738a 

RES  GESTAE.  See  Evidence. 

RESERVE  NURSES: 

Component  part  of  Regular  Army -  33 

Not  a  part  of  the  Organized  Reserves -  33 

Retirement _  588a 

Right  to  leave  of  absence  with  pay - - -  1932 
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RESERVE  OFFICERS,  OFFICERS’  RESERVE  CORPS:  section 

Absence  from  duty,  service  counted _  1924 

Active  duty  : 

Authority  to  terminate -  47 

Date  of  termination _  471 

Duration  of  term _  48 

Liability  of  surety  on  bond  when  relieved -  671 

On  leave  from  civilian  position -  127 

Pay  not  prohibited  when  in  receipt  of  retired  civilian  pay _  1926a 

Reimbursement  of  Veterans’  Administration  for  hospitalization _ 2012a 

With  Civilian  Conservation  Corps : 

Not  entitled  to  military  leave  from  civilian  position _  1951 

Procurement  as  witness  by  civil  court _ . _  649 

Administration  of  oaths  by _  490 

Aeronautical  ratings _  53 

Appointment : 

As  commissioned  officers,  Philippine  Army _  315a 

From  former  officers,  National  Guard  Reserve _ . _  306b 

From  graduates,  Reserve  Officers’  Training  Corps -  86a 

Bonds,  liability  if  surety  under -  671 

Dealing  with  the  Government _  165a 

Detail  to  War  Department  General  Staff _  216 

Discharge  or  dismissal _  296, 364 

Employment  with  publications  by  or  for  the  Army -  127a 

Foreign  office  or  emolument _  364 

Grant  of  patents  to,  without  payment  of  fees _  493 

Gratuity  of  $500,  service  entitling  to _  1923a 

Jurisdiction  of  courts  martial  over,  when  on  Civilian  Conservation  Corps  duty-  1336 

Longevity  pay,  service  counted -  1924 

Medical  treatment _  486 

Relative  rank,  service  counted _  1924 

Transportation  of  effects _  1928 

Wearing  of  Army  uniform  by _  2163 

RESERVE  OFFICERS’  TRAINING  CORPS: 

Appointment  of  graduates  as  Reserve  officers _  86a 

Authority  to  call  retired  enlisted  men  to  active  duty  with _  48a 

Commutation  of  subsistence _  1648 

Courses  of  instruction  : 

Curtailment _  1645 

Elective  or  compulsory _  1646 

Credits _  1648 

Deferred  attendance  at  camps _  1639 

Liability  for  loss  or  damage  of  public  property _  1653 

Medical  treatment -  1654 

Medical  unit,  hours  of  instruction _  1645 

National  Guard  Reserve  officers  not  eligible  for  enrollment _ 1651a 

Sale  of  uniform  and  equipment  to _  2100 

Transportation  of  officers’  mounts  to  camps  of _  1828 

Uniforms,  effect  of  “Buy  American”  statute  on  procurement _  945a 

RESIDENCE: 

Army  personnel -  522 

RESIGNATION,  COMMISSIONED  OFFICERS: 

Character  of  separation -  526,  527,  529 

Date  effective - 530 

RESTORATION  OF  CITIZENSHIP: 

Soldier  convicted  of  desertion  in  time  of  war _  686 

RESTORATION  TO  DUTY: 

Of  deserters,  effect  on  rights  of  citizenship -  686 

RETIRED  CIVILIAN  EMPLOYEES: 

Active  duty  pay  as  Reserve  officers  not  prohibited -  1926a 

Pay  as  National  Guard  enlisted  man  not  prohibited _ 1914e 

RETIRED  COMMISSIONED  OFFICERS: 

Appointment  as  commissioned  officers,  National  Guard  of  the  United  States _  396c 

Appointment  as  contract  surgeon _  318a 

Benefits  under  Social  Security  Act _  138a 
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RETIRED  COMMISSIONED  OFFICERS -  Continued.  section 

Commitment  to  St.  Elizabeths  Hospital _  1236a 

Dealing  with  the  Government _  166 

Dealing  with  the  War  Department -  132 

Eligibility  as  members  of  courts  martial _  1340 

Employment : 

With  corporations  dealing  with  the  War  Department _  132 

With  Federal  Government,  retired  for  disability _  139 

Fees  and  expenses,  witnesses  before,  courts  martial _  1422b 

Promotion _  510 

Travel  expense,  on  removal  to  St.  Elizabeths  Hospital _  1236a 

RETIRED  ENLISTED  MEN: 


Active  duty,  authority  to  call _  48a 

Commitment  to  St.  Elizabeths  Hospital _  1236a 

Employment  with  Federal  Government _  142 

Medical  treatment _ 486a 

Pay  and  allowances  after  commissioned  service _  1897a 

Payments  on  account  of,  to  person  or  institution  designated _  1897a 


Promotion -  142,  486a,  510a,  599,  1897a 


Service  counted  by  civilian  employees  for  retirement _  775b 

Stoppage  of  pay -  599 

Travel  expenses  on  removal  to  St.  Elizabeths  Hospital _  1236a 


RETIRED  WARRANT  OFFICERS: 


Employment  with  Federal  Government _  143 

RETIREMENT.  See  under  appropriate  personnel  head. 

RETIRING  BOARDS: 


Action  on  findings _ 

RETROACTIVE  ORDERS: 


104 


Active  duty,  Reserve  officers _  47 

REVIEW  BY  BOARD  OF  REVIEW: 

Not  authorized  after  execution  of  sentence  of  dismissal _  1373 

Not  required  where  sentence  based  on  plea  of  guilty _  1373 

On  rehearing _  1369a 

Prerequisite  to  execution  of  dishonorable  discharge _  280 

RIFLE  CLUBS: 

Bond  requirements _  659a 

Insurance  of  public  property  issued  to _  659a,  670a 

RIGHT  OF  WAY: 

Licenses  for,  on  military  reservations _  1114 

Line-of-duty  status,  when  trespassing  on  railroad -  443 

RIOTOUS  CONDUCT: 

Damage  resulting  from _  625 

RIVER  AND  HARBOR  LANDS: 

Reconveyance  to  donor  not  authorized _  1174 

RIVER  AND  HARBOR  WORKS: 

Reconveyance  of  land  donated  for,  not  authorized _  1174 

RIVERS  AND  HARBORS: 

Dredging  and  levee  work  not  within  8-hour  law _  907a 

Removal  of  obstructions  at  Government  expense -  1989 

ROADS: 

Removal  of  material  from  military  reservations  for  improvement  of _  1110 

Repair  of  damage  caused  by  National  Guard - .  1762b 

Traffic  regulations _  1161 

ROBBERY: 

Trial  by  court  martial.  See  A.  W.  93. 

ST.  ELIZABETHS  HOSPITAL: 

Admission  of  wife  of  noncommissioned  officer _  1235 

Commitment  to,  retired  Army  personnel -  1236a 

Recommitment  to,  discharged  soldiers _  1236 

SALE  AND  POSSESSION  OF  INTOXICANTS: 


Trial  by  court  martial.  See  A.  W.  96. 

SALE  BY  GOVERNMENT: 


Beer,  on  military  reservations -  1148 

Buildings,  waiver  of  default _  1179 

Chemical  warfare  supplies,  Philippine  Constabulary _  2097a 

Exceptional  articles -  612,  2085a 
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SALE  BY  GOVERNMENT— Continued.  section 

Horses,  donated  for  breeding  purposes -  2008 

Quartermaster  supplies,  to  commissioned  officers,  Public  Health  Service -  2098a 

Subsistence  supplies,  to  Army  personnel,  price -  2088 

Surplus  electric  current,  to  water  system  supplying  Civilian  Conservation 

Corps  camp -  2079a 

Telephone  directories -  2076a 

Uniform  and  equipment,  to  Reserve  Officers’  Training  Corps  and  educational 

institutions _  2100 

SALE  BY  POST  EXCHANGE: 

Ration  component  to  quartermaster,  not  authorized -  1148 

SALVAGE: 

Claims  against  Government  for _  849 

SATURDAY  AFTERNOONS: 

Pay  and  allowances,  civilian  officers  and  employees -  1974 

SECRET  BALLOT: 

In  action  of  court  martial  on  challenge -  1344 

SECRETARY  OF  AGRICULTURE: 

Transfer  of  lands  to,  in  connection  with  road  improvement -  1110 

SECRETARY  OF  WAR: 

Authority  to  permit  removal  of  material  from  military  reservations _  1110 

Authority  to  prescribe  specifications _  952a 

SENTENCE,  COURT  MARTIAL: 

Execution  by  reviewing  authority  authorized  where  based  on  plea  of  guilty -  1373 

Increasing  forfeitures  on  proceedings  in  revision _  1388 

On  rehearing,  not  to  exceed  original _  1375 

Reconsideration _  1318 

Special  courts,  not  subject  to  disapproval  by  corps  area  commander _  1306a 

Substitution  of  punishments  by  summary  court _ 1401a 

To  dishonorable  discharge  : 

Five  previous  convictions -  1387 

Proof  of  suspension _ 1515a 

Unauthorized  execution  by  reviewing  authority _  280 

To  dismissal,  commissioned  officer : 

Review  not  authorized  after  execution _  1373 

Suspension  or  modification  not  authorized  after  execution _  235 

To  forfeitures : 

In  excess  of  two-thirds  of  monthly  pay _  1388 

Without  dishonorable  discharge _  1388 

To  reduction  in  files,  commissioned  officers,  effect  on  promotion  to  existing 

vacancy -  502a 

To  reduction  in  grade,  enlisted  men,  legality _  1389 

SENTINEL  LEAVING  POST  BEFORE  BEING  RELIEVED: 

Trial  by  court  martial.  See  A.  W.  86. 

SEPARATION  FROM  SERVICE.  See  Discharge ;  Resignation. 

SERVICE  COUNTED: 

For  gratuity  of  $500,  Reserve  officers -  1923a 

For  longevity : 

Commissioned  officers _  1824a 

Enlisted  men - 567a 

Reserve  officers _  1924 

For  promotion  : 

Chaplains _  508 

Commissioned  officers -  504,  508a,  508b,  1824a 

For  relative  rank,  Reserve  officers _  1924 

For  retirement,  civilian  officers  and  employees _  775b 

For  retirement,  commissioned  officer _ 559a,  560a,  560b,  1824a 

SERVICE-SCHOOL  DETACHMENTS: 

Nature  of  duty  with,  commissioned  officers _  331 

SERVICE  SCHOOLS: 

Attendance  at,  by  National  Guard  officers  : 

Does  not  entitle  to  Government  life  insurance _  1222a 

Not  counted  for  promotion -  508a 

Nature  of  duty  at,  commissioned  officers _  324 

SET-OFF: 

Amounts  due  from  Government  under  purchase  orders  and  liability  for  damage 

to  public  property _  867 

Overpayments  to  National  Guard  officer  and  disability  compensation  due  him _  1762c 
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SHIRKING  IMPORTANT  SERVICE:  section 

Service  with  Civilian  Conservation  Corps  within  A.  W.  28 _  1515 

SHORTAGE  IN  ACCOUNTS: 

Stoppage  of  pay  for,  commissioned  officers _  612 

SOCIAL  SECURITY  ACT: 

Benefits  under,  retired  commissioned  officers _  1 38e 

Not  applicable  to  employees  of  U.  S.  Army  Motion  Picture  Service _  77Ga 

SOLDIERS’  HOME: 

Employees  are  employees  of  United  States _  1238a 

SPECIAL  COURTS  MARTIAL: 

Findings  not  subject  to  disapproval  by  corps  area  commander - 130Ga 

Without  jurisdiction  when  sworn  by  assistant  trial  judge  advocate _  1358a 

SPECIFICATIONS,  CONTRACT: 

Authority  of  Secretary  of  War  to  prescribe _  952a 

SPECIFICATIONS,  COURT-MARTIAL: 

Joint  offenders - -  1516 

Sufficiency  : 

Desertion  (A.  W.  58) _  1516 

Disorders  and  neglects  in  general  (A.  W.  96) _  1448 

Larceny  (A.  W.  94) -  1533a 

STATE  LAWS: 

Applicability  to  national  cemeteries _ 1031a 

Authorizing  acceptance  of  railroad  passes  by  officers _  2009 

Compliance  with,  as  to  operation  of  Government-owned  motor  vehicles _  2000a 

Jurisdiction  over  leased  lands  not  ceded  by _  1064a 

Not  applicable  to  military  reservations _  807,  859,  2000b 

Workmen’s  compensation,  applicability  to  post  exchange  in  Hawaii -  1026 

STATE  MILITIA: 

Commissions  in  Officers’  Reserve  Corps  not  jeopardized  by  acceptance  of 

commission  in -  318b 

STATE  MUSEUMS: 

Gift  or  loan  of  condemned  property  to _  2037a 

STATE  OFFICE  OR  EMPLOYMENT: 

Commissioned  officers _  118 

STATE  TAX: 

•  Gasoline  sold  to  Civil  Works  Administration _ 2119a 

Gasoline  sold  to  or  by  Government  instrumentalities - 2119b 

Income  derived  from  Government  contracts _ 2129a 

Motor  vehicles : 

Owned  by  Army  personnel _  2125 

Owned  by  company  fund - 2132b 

Owned  by  post  exchange - 2126a 

Private  property  on  military  reservations  leased  to  the  United  States _  1064a 

Sales  by  Civilian  Conservation  Corps  camp  exchanges - 2132a 


STATUS: 

Dual  military.  See  Dual  military  status. 

In  arrest.  See  Arrest. 

In  confinement.  See  Confinement. 

Line  of  duty.  See  Line-of-duty  status. 

Travel.  See  Travel  status. 

STATUTE  OF  LIMITATIONS.  See  Bars  to  trial. 

STOPPAGE  OF  PAY.  See  under  appropriate  personnel  head. 
STORAGE  CHARGES: 


Effects  of  commissioned  officers  on  exchange  of  station _  344a 

STRIKES: 

Default  by  contractor  due  to,  rights  of  Government _  885c 

SUBPENA: 

Officer  may  testify  by  deposition  in  response  to,  in  connection  with  claim 

for  war  risk  insurance _  171 

On  Reserve  officer  on  duty  with  Civilian  Conservation  Corps _  649 

SUBPENA  DUCES  TECUM: 

Production  of  War  Department  records  in  response  to _  984 

SUBSISTENCE  SUPPLIES: 

Sale  to  Army  personnel,  price _  2088 

SUBSTITUTION  OF  PUNISHMENTS: 

By  summary  court - 1401a 
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SUFFERING  MILITARY  PROPERTY  TO  BE  LOST  OR  WRONGFULLY  DISPOSED 
OF: 

Trial  by  court  martial.  See  A.  W.  83.  Digest 

SUGAR:  section 

Effect  of  “Buy  American”  statute  on  procurement  of _ .  945a 

SUICIDE: 

Presumption  against,  in  connection  with  line-of-duty  status _  459a 

SUMMARY  COURTS  MARTIAL: 

Disposition  of  effects  of  deceased  personnel -  970 

Limitation  on  substitution  of  punishments _ 1401a 

Performance  of  autopsy  by -  977 

SUPERINTENDENT,  ANTIETAM  BATTLEFIELD: 

Retirement _ , _  775a 

SUPPLIES.  See  also  Purchase ;  Sale. 

Exchange,  statutes  applicable _  2002 

Insurable  when  issued  to  aviator  for  official  use -  2000a 

Issue  or  loan — 

To  Alaska,  not  authorized  without  reimbursement -  2030b 

To  museums -  2037a 

To  Philippine  Government,  not  authorized  without  reimbursement _  2043 

Lease  from  the  United  States,  gage  and  tool  equipment -  2050 

Transportation  at  land-grant  rates  when  purchased  f.  o.  b.  point  of  origin _ 2107a 

SURETIES: 

Consent  to  modification  of  contract -  664a 

Court-martial  fines  not  credited  to - 664b 

Information  furnished  to,  bond  of  defaulting  officer _  992a 

Liability  : 

Bonds  of  civilian  employees -  669c 

Bonds  of  contractors,  to  labor  and  materialmen _  669a 

Bonds  of  disbursing  officers -  670 

Bonds  of  enlisted  men -  669b 

Bonds  of  Reserve  officers  relieved  from  active  duty _  671 

Notification  as  to  deficiencies -  670a 

Notification  as  to  failure  to  keep  Government  property  insured _  470a 

SUSPENSION  OF  SENTENCE: 

To  dishonorable  discharge,  proof  of - 1515a 

TAXATION.  See  Electric  energy  ;  Processing  tax  ;  State  taxes. 

TEA: 

Effect  of  “Buy  American”  statute  on  procurement  of -  945a 

TELEPHONE  DIRECTORIES: 

Sale  of -  2076a 

TELEPHONE  LINES: 

Hours  of  labor,  laborers  and  mechanics  employed  in  repairing _  738 

TEMPORARY  OFFICERS: 

Discharge  or  dismissal,  character  of  separation -  300 

TIME  LOST  FROM  ENLISTMENT: 

In  confinement -  641 

TITLE: 

Government,  approval'  by  Attorney  General - 1179a 

Government,  not  affected  by  erroneous  location  of  boundary  or  adverse 

possession -  1180a 

To  buildings  constructed  by  Government  on  leased  land _ 1188a 

Use  of  military,  in  connection  with  publication  of  book _  643 

TORT  CLAIMS: 

Immmunity  of  Government  instrumentalities  and  post  exchanges _  1153 

TOUR  OF  DUTY: 

Foreign  service,  extension  in  certain  cases _  646 

TRACKS: 

Hours  of  labor,  laborers  and  mechanics  employed  in  repairing _  738a 

TRAFFIC  REGULATIONS: 

Compliance  with  local,  by  Government-owned  vehicles _  2000a 

On  military  reservations _  1161 

TRAILERS: 

Exchange  of,  for  motor  vehicles -  2004a 

TRAINING  CAMPS,  OFFICERS’: 

Service  at,  not  counted  for  promotion _  504 

TRAINING  CAMPS,  RESERVE  OFFICERS’  TRAINING  CORPS: 

Deferred  attendance -  1639 

Transportation  of  mounts  to _  1828 
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TRANSPORTATION: 

Effects :  section 

Civilian  officers  and  employees,  damage  in  transit _  827 

Commissioned  officers  : 

On  change  of  station - 6a,  6b,  1840a,  1836 

To  home  on  retirement _  1805 

Deceased  Army  personnel _ 975 

Reserve  officers _  1928 

Warrant  officers,  to  first  duty  station _ 1901a 

Enlisted  men,  use  of  Government-owned  vehicles  for _  2051a 

Mounts,  commissioned  officers -  1828 

Public  property,  to  and  from  military  reservations _  2000b 

Supplies  purchased  f.  o.  b.  point  of  origin - 2107a 

TRAVEL  EXPENSE: 

'» i 

Civilian  .  ^  ’ers  and  employees,  oaths  to  travel  accounts -  1669 

Commissioned  officers : 

Serving  with  troops -  1852 

Enlisted  men : 

Allowance  on  discharge _  1871 

Travel  by  air _  1884 

Retired  personnel,  on  removal  to  St.  Elizabeths  Hospital _  1236a 

TRAVEL  STATUS: 

Extended  duty  at  one  place  inconsistent  with _  1852 

TREATIES: 

Personal  property  included  in  cession  of  land  by _ _  1040b 

TRESPASS: 

On  railroad  right-of-way,  line-of-duty  status _  443 

Proof  of,  larceny  (A.  W.  94) _  1533 

TRIAL  JUDGE  ADVOCATE: 

Participation  in  trial  when  not  regularly  appointed,  fatal  error -  1415 

TROOP  LABOR: 

Not  included  in  computation  of  cost  limit  of  buildings _  1036a 

UNIFORM.  See  Army  uniform. 

UNIFORM  AND  EQUIPMENT: 

Sale  of,  to  Reserve  Officers’  Training  Corps  and  educational  institution _  2100 

UNIT  AND  SIMILAR  FUNDS: 


Deposit  insurance  applicable  to _  1728 

Not  liable  for  supplies  furnished  company  barber  on  credit _  1724 

Not  liable  under  contract  for  construction  on  military  reservation _  1724 

Preferential  payment  when  deposited  in  solvent  bank _  1728 

Property  pertaining  to,  sale  or  transfer -  1728a 

State  tax  on  motor  truck  owned  by  company  fund - 2132b 

Stoppage  of  pay  for  embezzlement  of -  625 

Stoppage  of  pay  for  loss  of -  620 

UNITED  STATES  COURTS: 

Suit  against  Civilian  Conservation  Corps  enrollee  not  removable  to _  170 

UNITED  STATES  ARMY  MOTION  PICTURE  SERVICE: 

Employees,  not  within  scope  of  Social  Security  Act _  776a 

UNLAWFUL  POSSESSION: 

Trial  by  court  martial.  See  A.  W.  96. 

VALUE,  PROOF  OF: 

Larceny  (A.  W.  93) -  1576a 

Larceny  (A.  W.  94) _  1533 

VARIABLE  PRICE: 

Interpretation  of  coal  contracts -  947 

VARIANCE: 

Altering  public  records  (A.  W.  96) -  1449c 

Assault  with  intent  to  commit  a  felony  (A.  W.  93) _  1560 

Desertion  (A.  W.  58) _ 1516a 

Entering  the  Republic  of  Panama  (A.  W.  96) -  1465a 

False  official  reports  or  statements  (A.  W.  95) -  1496 

Larceny  (A.  W.  93) _  1578 

Larceny  (A.  W.  94) _  1534 

Making  check  with  insufficient  funds  (A.  W.  95) _  1497 

VENEREAL  DISEASE: 

Extension  of  tour  of  duty  in  foreign  service  on  account  of -  646 

Pay  of  enlisted  man  absent  from  duty  on  account  of _  1861 
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VESSELS: 

Liability  of  owners  for  loss  of  public  property - 

VETERANS’  ADMINISTRATION: 

Reimbursement  for  hospitalization  of  Reserve  officers - 

VETERINARY  SERVICE: 

Counting  for  longevity  and  promotion,  commissioned  officers 

VOLUNTARY  SERVICES: 

Acceptance  of  railroad  passes  does  not  constitute _ 

WAGES  AND  WORKING  CONDITIONS: 

Action  of  Government  when  contractor  violates  law _ 

Wage  scales,  variable-price  coal  contracts - 

WAIVER: 

Of  Army  Regulations _ 

Of  claims  by  the  United  States,  unauthorized - 

Of  default  in  contract  for  sale  of  building - 

Of  pay  and  allowances,  Enlisted  Reserve  Corps _ 

WAR  DEPARTMENT: 


Bureaus  and  branches.  See  Bureaus  and  branches. 

Claims  by  : 

Execution  of  release  not  authorized _ 

Jurisdiction  of  Department  of  Justice _ 

Dealing  with,  retired  commissioned  officers _ 

WAR  DEPARTMENT  GENERAL  STAFF: 

Detail  of  National  Guard  and  Reserve  officers  to  duty  with - 

WAR  RISK  INSURANCE: 

Officer  may  testify  by  deposition  in  connection  with  claim  for _ 

WARRANT  OFFICERS: 

Appointment  of  quartermaster  clerks  as _ 

Transportation  of  effects  to  first  duty  station - 

WATCHMEN: 

Sleeping  on  post,  trial  by  court  martial.  See  A.  W.  96. 

Use  of,  enforcement  of  regulations  on  military  reservation _ 

WATER  SUPPLY: 

Hours  of  labor,  laborers  and  mechanics  employed  in  repairing _ 

WELLS: 

What  constitutes  performance  of  contract  to  dig _ 

WHEAT  FIELD: 

Damage  by  private  trespass  not  within  operations  of  aircraft  statute _ 

WIDOW: 

Disposition  of  effects  of  deceased  Army  personnel  when  not  present _ 

Disposition  of  effects  of  deceased  Army  personnel  when  present _ 

Of  deceased  deserter,  relief - 

WILLFUL  MISCONDUCT: 

Stoppage  of  pay  for  acts  of _ _ _ 

WILLS:  > 

Disposition  of  effects  of  deceased  Army  personnel  under _ 

WITNESSES: 

Boards  of  officers,  authority  to  administer  oaths - 

Civil  courts  : 

Civilian  officers  and  employees _ _ _ 

Enlisted  men - 

Courts  martial : 

Evidence  as  to  character  of _ 

f 

Fees  and  expenses : 

Post-exchange  employees - 

Retired  commissioned  officers _ 

WORKMEN’S  COMPENSATION: 

Post  exchange  in  Hawaii _ 

WORLD  WAR: 

Removal  of  charge  of  desertion  by  honorable  service  in _ 

WRECKS: 

Removal,  when  obstructing  navigation _ 

WRONGFUL  CONVERSION  OR  DISPOSITION  OF  PROPERTY  OF  ANOTHER: 

Trial  by  court  martial.  See  A.  W.  96. 
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